





CASES 
ARGUED AND DETERMINED 


Supreme Court of the State of Geargia, 


AT MILLEDGEVILLE, 


DECEMBER TERM, 1867. 


Present—HIRAM WARNER, Chief Justice. 


IVERSON L. HARRIS, 
DAWSON A. WALKER, \ Judges. 





JAMES GiBBons, alias Jim BENTLY, &ce., negro, plaintiff in 
error, vs. THE STATE OF GEORGIA, defendant in error. 


According to the decision of this Court in the case of William Gibson, a 
free person of color, vs. The State, decided at the December Term, 
1866, the Superior Courts of this State, prior to the Act of 17th March, 
1866, did not have jurisdiction for the trial of a free person of color, 
charged with the offence of ‘‘larceny after a trust delegated,’’ com- 
mitted on the 4th December, 1865. 


Larceny after trust delegated. Motion in arrest. Decided 
by Judge Fuemmine. Chatham Superior Court. January 
Term, 1867. 


The bill of indictment charged “ James Gibbons, alias Jim 
Bently, &c., with the offence of larceny after a trust had 
been delegated.” The subject matter of the larceny was a 
horse and wagon of one Oliver, alleged to have been intrusted 
to defendant, and by him converted, &c., on the 4th of De- 
cember, 1865. 
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The defendant plead not guilty, was tried and convicted, 
His counsel moved to arrest the judgment of the following 
grounds: 

1st. That on the said 4th day of December, 1865, the de- 
fendant was not, by the laws of this State, “a person of 
color,” as charged in the indictment, but a “ free person of 
color,” and as such should have been indicted and tried. 

2d. The Superior Court had no jurisdiction of this offence ; 
and 

3d. That no such offence as that charged in the indictment 
existed at said date, under the Penal Code of Georgia. 

The Court overruled the motion, and sentenced the defend- 
ant to be imprisoned in the penitentiary, (or such other place 
or places as the Governor shall direct,) for four years, &c. 

This refusal to arrest the judgment for the reasons stated, 
is assigned for error. 


T. 8. HEssELTINE, for plaintiff in error. 
A. B. Siru, Solicitor General, for the State. 


WARNER, C. J. 


The error assigned to the judgment of Court below in this 
case, is in holding that the Court had jurisdiction for the 
trial of the offence charged in the indictment. The question 
made in this record is not now an open one in this Court. In 
the case of William Gibson, a person of color, vs. the State 
of Georgia, decided at the December Term, 1866, (not yet 
reported,) it was held that the Superior Courts in this State 
had no jurisdiction of the offence of “Larceny from the 
House,” alleged to have been committed by a free person of 
color, on the 3d day of February, 1866, prior to the passage 
of the Act of 17th March, 1866. In this case, the offence is 
alleged to have been committed on the 4th day of December, 
1865. This case being clearly within the decision made in 
that case, upon the question of jurisdiction, we are controlled 
by it. 

Therefore let the judgment of the Court below be reversed. 
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GrorceE W. Hass, plaintiff in error, vs. SARAH E. Garp- 
NER, defendant in error. 


In a proceeding to eject an intruder from the possession of land, under 
the 4,000th section of the Revised Code, if the defendant fails at once to 
tender to the sheriff such an affidavit as is required thereby, he will be 
turned out; he will not be allowed to tender a defective affidavit, retain 
possession under that, and when it is decided against him, tender 
another affidavit in terms of the law, to protect his possession. 


Proceeding to remove intruder on land. Decided by 
Judge CLARK. Terrell Superior Court. May Term, 1867. 


Sarah E. Gardner, for herself and others, made and deliv- 
ered to the sheriff the affidavit required by law to remove 
Hass from certain lands. Hass filed a counter affidavit. At 
May Term, 1866, upon motion, the Court held his affidavit 
insufficient in law, upon the ground that the word legal did 
not appear in it, and ordered the sheriff to eject Hass and 
give Sarah E. Gardner possession of the land. Before this 
order was executed, but while the sheriff was about to exe- 
cute it, Hass tendered the sheriff another counter affidavit. 

The sheriff returned the papers to May Term, 1867, and 
again, on motion made, the Court held that the sheriff ought 
not to have received said second affidavit, and ordered him to 
carry out his said order. 

This last order is assigned for error. 


C. B. Woorten, for plaintiff in error. 


A. Hoop, representing Harper, for defendant in error. 
WARNER, C. J. 


This was a proceeding under the 4,000th section of the 
Revised Code, to eject an intruder from the possession of 
land. The defendant filed a counter affidavit, and the pro- 
ceedings were returned by the sheriff to the next Superior 
Court. At the May Term of the Court, 1866, the plaintiff 
demurred to the defendant’s affidavit, upon the ground that 
the word degal was not in it, the defendant swearing, “that 
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he does in good faith claim a right to the possession of said 
land,” instead of swearing that he does in good faith claim a 
legal right to the possession of said land, as the law required 
him todo. The Court dismissed the defendant’s affidavit, 
and ordered the sheriff to eject the defendant from the prem- 
ises and put the plaintiff in possession thereof. When the 
sheriff went to execute this order of the Court, the defendant 
tendered to the sheriff another affidavit in legal form, which 
was received ~and returned to the May Term of the Court, 
1867. The Court decided that the sheriff had no right to 
take the second affidavit, and ordered him to put the defend- 
ant in possession of the premises, as directed by the first 
order,—to which decision the defendant excepted, and assigns 
error therefor. The proceeding to eject intruders was intended 
to be a speedy and summary process—the defendant is to be 
turned out of possession, unless he “ shall a¢ once tender to the 
sheriff a counter affidavit, stating that he does in good faith 
claim a legal right to the possession of said land.” To allow 
the party in possession of land as a mere intruder, to retain 
possession by making defective affidavits, would be to defeat 
the sole object of the statute. The record in this case shows 
that the defendant retained his possession twelve months at 
least. Under this section of the Code, when the defendant, 
in a proceeding against him as an intruder, desires to retain 
his possession, he must at once make such an affidavit as the 
law requires, or he will be turned owt,—he will not be 
allowed to retain possession of the premises under a defective 
affidavit, and then to file another and still retain possession. 
There was no error in the judgment of the Court below in 
this case. 

Let the judgment of the Court below be affirmed. 
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Aveustus W. WHEAT, plaintiff in error, vs. CHARLES W. 
ARNOLD, defendant in error. 


When a promissory note is offered in evidence, and it appears to have 
been altered in a material part thereof, it is incumbent on the plaintiff 
to explain such alteration. If a material alteration is made in a prom- 
issory note by a party claiming a benefit under it, with intent to defraud 
the maker or other parties to it, such alteration voids the whole con- 
tract, if they so insist; but if the alteration was unintentional or by 
mistake, or not made with intent to defraud, it will be enforced by the 
Court. In such cases, the evidence should be clear and satisfactory 
upon the point that the alteration of the note was made under such cir- 
cumstances as will rebut all motive of any fraudulent intention ; other- 
wise the party making such material alteration, should suffer the legal 
consequences resulting therefrom. 


Assumpsit. Motion new trial. Decided by Judge UNDER- 
woop. Campbell Superior Court. February Term, 1867. 


Arnold sued Wheat on the following promissory note: 


$1147.79. 
ATLANTA, GEora@IA, March 8th, 1858. 
Twelve months after date, I promise to pay to Thomas 
Bullard’s order, at the Bank of Fulton, the sum of Eleven 
Hundred and Forty-seven Dollars and Seventy-nine Cents, 
for value received. A. W. WuHeat.” 


Endorsed :—‘‘ Toomas BuLiarp,”’ 
‘¢ RicHARD Moore,’’ 
‘J. C. Danrortu.”’ 


The plea was that “said note has been altered and changed 
since he signed and delivered the same, without his know- 
ledge or consent, in this, that the figure and letter ‘8th’ fol- 
lowing the word ‘March’ in said note, have been inserted 
since the signing and delivery of the same, and the words 
‘forty-five dollars and twenty-nine cents’ in the body of said 
note have been erased, and the words ‘ forty-seven dollars and 
seventy-nine cents’ interlined and written, instead of the first 
words aforesaid, and without the knowledge or consent of de- 
fendant.” This plea is verified by Wheat’s affidavit. 

When the note was tendered in evidence, it was objected to 
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on the ground that it “had been altered, erased and inter- 
lined, and antedated and increased to a larger amount after it 
had been signed and delivered by defendant and accepted by 
J. D. Lockhart, the then owner,” &c. The objection was 
overruled, and the note (and notarial protest) were read in 
evidence. 

Plaintiff then examined WILLIAM ADERHOLD, who testi- 
fied, that he was, at the date of the note, defendant’s chief 
clerk ; he saw the note signed, sealed up in an envelope and 
mailed to J. D. Lockhart, Atlanta, Georgia ; that the words 
“ forty-five dollars and twenty-nine cents” in the body of the 
note were not erased, and the words “ forty-seven dollars and 
seventy-nine cents” interlined in lieu of them, and the figure 
“8” following “ March” was not inserted in said note, but 
was a blank when the note was mailed. 

A copy of original bill of goods was exhibited to witness, 
which was dated 22d of March, 1858, (in whose favor, 
against whom or for what amount the bill was, does not ap- 
pear by the record) ; and witness stated that that was the date 
of the purchase of the goods; he saw them packed and was 
present at their reception, and said bill was not otherwise 
settled for than by the giving of said note, and the words 
“ forty-five dollars and twenty-nine cents” were erased, and 
the words “ forty-seven dollars and seventy-nine cents ” were 
interlined after said note was given—which can be seen by 
reference to the note. 

The evidence having closed, the Court charged the jury, 
that “if a written contract be altered intentionally and in a 
material part thereof, by a person claiming a benefit under it, 
with intent to defraud the other party, such alteration voids 
the whole contract, at the option of the other party. If the 
alteration be unintentional, or by mistake, or in an immate- 
rial matter, or not with an intent to defraud, if the contract 
as originally executed, can be discovered and is still capable 
of execution, it will be enforced by the Court. If the alter- 
ation be made by a stranger, and not at the instance or by 
collusion of a party or privy, if the original words can be 
restored, the contract will be enforced. 
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“The alteration in this case being as to the date and the 
amount of the note, is material, and that is a question for the 
Court and is a question of law, and I charge you and decide 
it to be material. The fact of the alteration and the intention 
with which it was made, are facts for the jury to find. In 
order to avoid this contract, the jury should believe that the 
alteration was made with intent to defraud the other party, 
by the party claiming a benefit under it, as a privy of such 
party. 

“Tf you believe, from all the evidence in the case, that the 
alteration was made without any fraudulent intent, and that 
the contract as originally executed can be discovered and is 
capable of execution, it should be enforced ; or if the altera- 
tion were made by a stranger, and not at the instance or by 
collusion of the party or a privy, if the original words and 
date can still be restored, the contract should be enforced. 
Fraud will not be presumed but must be proved, but may be 
proved by circumstances. You will consider and weigh all 
the evidence and all the circumstances of the case, and as you 
may believe, so find your verdict.” 

The verdict was for plaintiff, for $1,145.29 and costs. 

Defendant’s attorneys moved for a new trial on the follow- 
ing grounds: ; 

Ist. Because the Court erred’ in deciding that it was not 
incumbent on plaintiff to account for the alterations and inter- 
lineations and antedating of said note before submitting it to 
the jury, the plea alleging under oath these facts. 

2d. Because the Court erred in charging “unless they be- 
lieved the alterations of said note were made fraudulently, 
plaintiff had the right to recover on the same, without prov- 
ing how, or by whom, or when said alterations were made.” 

3d. Because the Court erred in charging the jury, that if 
they could ascertain what the contract was before the altera- 
tions, &c., were made, they had the right to find a verdict for 
the amount of said note before altered, notwithstanding it was 
proved that the alterations were made after the execution and 
delivery of said note, and without the knowledge or consent 
of the defendant. 
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4th. Because the Court omitted to charge the jury, as was 
insisted on by defendant, that the onus was on the plaintiff to 
account for the alterations, and that the presumption was that 
the alterations were made by the holder of the note, and 
would be presumed to be fraudulent in the absence of testi- 
mony to the contrary. 

5th. Because the jury found contrary to law and the eyvi- 
dence. 

The Court overruled the motion and refused a new trial. 
For this the case is brought up for review. 


Witur1aM Ezzarp, J. M. Epa, for plaintiff in error. 
J. W. PowEtt, for defendant in error. 
WaRrRneER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in refusing to grant the motion for a new trial 
upon the several grounds specified therein. This was a suit 
instituted upon a promissory note, alleged to have been 
altered in a material part thereof, after its execution and de- 
livery. The defendant filed his plea as to the fact of the 
alteration of the note under oath. When the note was offered 
in evidence, the defendant objected to its being read until the 
alteration had been explained or accounted for by the plain- 
tiff. The Court overruled the objection, and allowed the 
note to be read in evidence to the jury. We think it was 
incumbent on the plaintiff to have explained the alteration 
on the face of the note, when offered in evidence, if required 
to do so. It is true, the 2808d section of the Revised Code 
relates to instruments not set forth as the basis of the action, 
so as to require a denial on oath, but we apprehend that sec- 
tion of the Code was not intended to repeal the common-law 
rule of evidence in such cases by mere implication. If, on 
the production of the instrument, it appears to have been al- 
tered, it is incumbent on the party offering it in evidence, to ex- 
plain this appearance.—I1st Greenleaf’s Ev., 629, section 564. 
The plaintiff upon the trial attempted to show that this note 
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was given fora bill of goods purchased in Atlanta. The 
note is dated 8th March, 1858. The bill of goods is dated 
92d March, 1858. By whom the bill of goods was sold, 
when, or on whose account, the record does not show, nor is 
the amount of the bill of goods shown. Whether the bill of 
goods corresponds with the altered amount of the note, does 
not appear. The evidence, as disclosed by the record before 
us, is entirely vague and unsatisfactory as to the intent of the 
party making the alteration in the note. That the note has 
been altered, and in a material part, there is no doubt, but by 
whom, and with what intent, is the question to be determined 
by the Court and jury under the evidence in the case. 

If the alteration of the note was intentional, made by a party 
claiming a benefit under it, with intent to defraud the maker 
or other parties to it, such alteration voids the whole contract, 
if they so insist. If the alteration was wnintentional, or by 
mistake, or not made with intent to defraud, it will be enforced 
by the Court. Revised Code, section 2801. To allow a ma- 
terial alteration to be made in commercial paper by the holder 
thereof, would be productive of great mischief, and whenever 
it is done, the evidence should be clear and satisfactory that 
it was done under such circumstances as will rebut all motive 
of any fraudulent intention; otherwise, the party making 
such material alteration, should suffer the legal consequences 
resulting therefrom. The evidence in this record is not suffi- 
cient or satisfactory upon that point, under the law which 
governs it, in our judgment, and we therefore reverse the 
judgment of the Court below, and order a new trial in the 
case, 
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DaniEL Scort, plaintiff in error, vs. AMANDA Scort, ad- 
ministratrix of SAMUEL Scort, deceased, and THomas F, 
JoNEs, defendants in error. 


When the assets of a mercantile firm were placed in the hands of its con- 
fidential clerk for the purpose of collecting the same and paying there- 
from the firm debts, and on a bill filed by such clerk, alleging that he 
had paid out of his individual funds a portion of the copartnership 
debts: Held, that notes given by the firm in his possession, and re- 
ceipts for money to the firm creditors, were competent evidence to be 
submitted to the jury, though not conclusive as to the fact, that the 
payment was made with his own money. 


Equity. Motion for new trial. Decided by Judge SPErEr. 
Newton Superior Court. March Term, 1867. 


The bill of Daniel Scott, against Amanda Scott, us admin- 
istratrix of Samuel Scott, of Newton county, and Thomas F, 
Jones, of Calhoun county, contained the following aver- 
ments: David M. Parker, Samuel Scott and Thomas F, 
Jones were merchandizing at Clarkesville, Newton county, 
Georgia, under the firm name of Parker, Scott & Co., till 
1849, when Parker withdrew, and the other partners con- 
tinued the business at the same place, under the firm name 
of Scott & Jones, till near the end of 1852. 

Daniel Scott was Samuel Scott’s brother and Jones’ 
brother-in-law, and was during the most of the time said 
last firm did business its confidential clerk and agent, having 
almost exclusive control of the business, as both of the part- 
ners were otherwise engaged. 

When they dissolved, they delivered to Daniel the books 
of accounts and some notes, with instructions to collect and 
with proceeds pay the debts of the firm. He took upon 
himself this trust, and finding that the debts were greater 
than the assets, in carrying out the trust, from time to time 
advanced his own funds to pay the firm debts. He owed the 
firm when it dissolved for goods bought, and for cash, and 
for certain articles and notes appropriated by him, and for 
money collected by him on said assets; and they owed him 
for certain cotton which he bought from Jeremiah Scott, for 
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money advanced towards paying their debts and their prom- 
issory notes. 

A balance sheet of said account between him and the firm 
is exhibited in his bill, by which it appears that it owed him 
$1,842.65, besides said notes. On the 2d of June, 1854, he 
presented the balance sheet to Samuel Scott, and delivered 
up to him the firm books and vouchers; he examined it and 
said it was correct, except that Daniel owed the firm four 
dollars for steelyards, which had not been charged against 
him in said balance sheet, and this was at once corrected. 
Daniel asked Samuel to pay him, but he put him off, saying 
he (Samuel) and Jones must first settle ; then he asked Jones 
to pay him, and he also excused himself because he and 
Samuel had not settled the firm business. Samuel wished 
Daniel to sue the firm, so as to force Jones to settle with 
Samuel, but Daniel did not like to sue his relations. Samuel 
meanwhile advanced Daniel various sums of money, but in- 
stead of taking Daniel’s receipts for the same as so much in 
extinguishment of the firm account, took Daniel’s notes, with 
the understanding that he would hold them till Samuel and 
Jones had a settlement, and then give them up to Daniel. 
According to this arrangement, Daniel got from Samuel the 
following sums, and gave his notes, payable to Samuel Scott 
or bearer, all due one day after date, to-wit: For $706.65 on 
the 15th of June, 1857; $45.72 on the 18th of February, 
1858 ; $558.90 on the 12th of July, 1858; and $100.00 on 
the 28th of September, 1858; and also another for $249.54 
on the 29th of February, 1856, payable to James Scott or 
bearer. 

In 1859 Samuel died, leaving Daniel unpaid and the firm 
business unsettled. His wife Amanda became his adminis- 
tratrix, and as such sued Daniel on his said notes to Novem- 
ber term, 1861, of Newton Superior Court. (He plead his 
account against the firm as set-off, and that he was not in- 
debted by reason of said understanding, confessed judgment, 
and entered an appeal). 

Pending this appeal (in 1866), he filed this bill stating the 
foregoing and that the administratrix pretends that the firm 
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owes him nothing, that Samuel’s estate is of doubtful sol- 
vency, and praying that she and Jones be compelled to ac- 
count with each other and settle the firm business, and then 
account and settle with him, and that meanwhile her said 
common-law action be enjoined. 

The injunction was granted and the administratrix was 
served. 

In her answer to the bill, she states that she understood 
that the firm sold out to Daniel, but knew nothing about the 
charges in the bill, insisted on proof, and plead the statute of 
limitations. 

In March, 1867, Jones came forward and answered the 
bill, admitting the charges therein, and stating that in 1859 
Samuel told him that the firm owed Daniel, that he had ad- 
vanced $1,600.00 or $1,800.00 to Daniel, and had taken his 
notes as evidence of the amounts, and would give them up to 
Daniel when he (Samuel) and Jones could settle. Jones had 
also advanced money for the firm; they agreed to see Danial 
and have a full settlement, but before they did so Samuel 
died. 

On the trial complainant read in evidence said common- 
law action and the pleadings aforesaid, and the interrogatories 
of E. H. Lundley and James Scott. 

LUNDLEY testified that Samuel Scott said to him in Decem- 
ber, 1857, and February, 1859, that he had advanced $6,000 
for Scott & Jones, and Jones owed him half of it, that the 
firm owed Daniel Scott about $3,000.00 for cash advanced 
for it, that he had from time to time since the dissolution let 
Daniel have money, in all about $2,500.00 ; he said nothing 
about said understanding as to the notes, but said the notes 
were for borrowed money. 

JAMES Scott testified that his brother Samuel, at their 
mother’s sale, in December, 1867, said Scott & Jones owed 
Daniel, and he wished to settle the firm business and pay 
Daniel; and in March, 1858, he said to James that he had 
let Daniel have money and took his note, and told him to 
sue Jones, but that Daniel would not sue, and he would force 
him to pay the note if he did not sue. James said to him 
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that he was too hard on Daniel, that perhaps Daniel’s papers 
were not in shape for suit, but Samuel said Daniel’s claims 
were just, and if he would sue the firm the firm would 
settle. 

Joun Scort, another brother, swore that in 1858, at Con- 
yers, Daniel showed him his account against Scott & Jones ; 
John told Samuel of it, and he replied that the firm did not 
owe Daniel that much, because he had let Daniel have fifteen 
hundred or two thousand dollars. 

Complainant also read in evidence the books of the firm 
so far as applicable to the matters in hand, and various notes, 
etc., which he had paid off, cotton receipts, ete. 

He then offered in evidence the following papers, after 
proving the signatures : 


‘¢ Aucusta, January 21st, 1851. 

“$1924.68. 

‘‘ One day after date we promise to pay to the order of Gould, Bulkley 
& Co., nineteen hundred and twenty-four 63-100 dollars for value received. 
Scorr & Jonzs.”’ 

Endorsed thus: 

‘Received, January 26, 1852, one hundred and sixty-eight 03-100 dol- 
lars, net proceeds eight bales cotton. J. T. Mrrcuet.”’ 

‘Received, February 27th, 1852, nine hundred and sixty 74-100 dol- 
lars, per Mr. Scott.” 

‘Received, October 7th, 1852, of Doughty & Beall, five hundred and 
thirty-three 48-100 dollars, as per receipt given them. 

‘‘ Balance note $256.38, and interest $197.72—$454.10 paid February 
14th, 1853. GovuLp, Butxiey & Co.’’ 


‘¢ Aveusta, Ga., September 21, 1851. 
$488.48-100. 
‘*Four months after date we promise to pay to the order of Gould, 
Bulkley & Co., four hundred and eighty-eight 48-100 dollars, at ‘ 





Value received. 


Endorsed thus: 





SG NOM: osscccudonccsvcascoscessvds $488 48 
WOROSbs. xcccccu: ccssissesabeees 86 47 
$524 95 


‘Paid Feb. 14, 1858. 





Scorr & Jones, by D. Scorr.’’ 


‘¢ Amount credited on their note of 
April 9, 1851, at four months, 
twenty 95-100 dollars. 

Govutp, BuLkLey & Co. 

Memorandum: 


This note as above...$ 524 95 
Note of Jan. 21, 1851 454 10 
Note of April 9, 1851 20 95 


$1,000 00.’7 
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“ Aueusta, April 9th, 1851. 
‘6 $986.20. 

‘Four months after date, we promise to pay to the order of Gould, 
Bulkley & Co., nine hundred and eighty-six 20-100 dollars, for value re- 
ceived. Scorr & Jones, per D. 8.” 

Endorsed thus : 

‘‘ Received, February 14, 1853, per D. Scott, twenty 95-100 dollars, 
Received, February 14, 1853, per D. Scott, five hundred dollars, note 
given. Balance note, $465.25; interest $151.98, (total $617.23). Paid 
April 12, 1854, by Daniel Scott—paid with S. Seott’s money.”’ 


‘* Aveusta, February 14, 1852. 
‘¢Received of Mr. D. Scott five hundred dollars, which amount is 


credited on Scott & Jones’ note of April 9, 1851. 
GovuLp, Buixtey & Co., by A. C. Beay.”’ 


‘¢ Aucusta, June 13, 1853. 
‘¢ Mr. Dantet Scott: 

Dear Sir :—Yours of yesterday is to hand, and we have enclosed bill 
of bale of Osnaburgs sent to-day to Conyers. We also enclose account 
of sale of one bale Cotton sold May 19th. TheS.S. 7 bales Cotton of 8, 
Scott referred to, we find by our books were sold October 6, 1852, at 
10$c. Cotton is in fair demand at low prices. Doveuty & Beat.” 


‘¢ Aveusta, 22d June, 1854, 
“D, Scorr, Esq: 

Dear Sir :—We are in due receipt of yours of the 20th inst., with the 
enclosure of $35.00, which is placed to your credit. Below find state- 
ment of 7 bales Cotton sold October 6, 1852. 

‘¢ Yours, Doventy & Beat. 

S.S. 7 bales Cotton, weighing 2,814 lbs., at 104c., $284.91, less charges 
$12.56. Net proceeds $272.36.” 


* Aveusta, Ga., October 20, 1851. 
‘6 $157.82. 
‘‘ Six months after date we promise to pay to the order of Force, Con- 
ley & Co., one hundred and fifty-seven 82-100 dollars at their office. 
Value received. Scorr & Jones, by Dantet Scorr.”’ 


‘* Aucusta, Ga., May 11, 1852. 
‘6 $106.28. 
‘¢Six months after date we promise to pay to the order of Force, Con- 
ley & Co., one hundred and six 28-100 dollars at their office. Value re- 
ceived. Scorr & Jones, by Daten Scorr.”’ 


*¢ Aveusta, Ga., June 4, 1852. 
66 $295.48. 

‘‘ Ninety days after date we promise to pay to the order of Force, Con- 
ley & Co., two hundred and twenty-five dollars, at either of the banks in 
Augusta, Ga. Value received. Scorr & Jones.”’ 
Endorsed: ‘‘ Force, Contey & Co.”’ 
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‘*Cuarteston, S. C., June 4, 1852. 
6 $264.14. 
‘‘ Ninety days after date we promise to pay to the order of B. W. & J. 
P. Force & Co., at the Mechanics’ Bank, at Augusta, twe hundred and 
sixty-four 14-100 dollars, for value received. Scorr & Jones.”’ 


Endorsed thus: 

“BW. & J. P. Force & Co., per attorney F. A. Mitchell. Pay Me- 
chanics’ Bank, of Augusta, Ga. Augusta, August 26, 1852—Received 
en the within note two hundred and five dollars: : 


‘‘ Messrs. Scorr & Jones to Force, Contry & Co., Dr. 
‘641852. May 12—To merchandize, $295.00. Received payment, 
Force, Contry & Co.”’ 


*‘ Aveusta, Ga., June 2d, 1851, 
$6 $72.10. 
‘* Six months after date we promise to pay to the order of G. W. Ferry 
& Co. seventy-two 10-100 dollars, at Value received. 
Scorr & Jones, by Dantet Scorr.”” 
‘‘Received, Augusta, Ga., May 11th, 1852, fifty dollars on the within 
note. G. W. F. & Co.” 





*¢ Aucusta, Ga., May 11th, 1852. 
‘¢$23.18-100. 
‘‘ Six months after date we promise to pay to the order of G. W. Ferry 
& Co., twenty-three 13-100 dollars, at their store in Augusta. Value 
received. Scorr & Jones, by D. Scorr.’’ 


‘‘ Messrs. Parker, Scorr & Co., 
To Apams, Horxins & Co. 





1848. Nov. 27—To charge on Packages.........-sesccsesseecsereseeeesees $29 7 
1852. May 12—Interest to May 12..........ccccccoccccccccccccccssocecccees C22 
1353. Feb. 14—Interest to February 14........-s.ccccrevssccscscenceceee 1 54 
$38 61 

Received payment, L. Hopkins, per W.”’ 


‘‘ Messrs. Scotr & Jonxs, 
In account with Messrs. Apams, Horxriys & Co. 
1851. April 12—Cash advanced you $1,000.00; Oct. 14th, 


cash advanced you, $500.00........ccceeseeeeseeeceseseeeers $1,500 00 
1851. Nov. 12—Cash advanced you, $500.00; Dee. 2, cash 

Advanced YOu, $800.00......cccccccccece coscccecevecseerceees 1,300 00 
1851, Dec. 2—Amonunt of draft, thirty days... sssccwerseees 1,349 76 
1851. Dee. 23—Cash handed Mr. Scott, $1,000.00 ; 30th, ace’t 

draft, thirty days, $1,000.00... ssersesscererecesesees 2,000 00 
1852, Feb’y 27—Cash advanced........cccccccscccoeeccsscecceveevesees 550 00 
1852, March 6—One bale cotton 505—406 at 7}... seers 380 44 
1852. March 28—Cash advanced $300.00; May 12, interest to 

Patty BAT 20 sc <sesecensnecesosncnetectantnestahindeesttadadduinn 347 90 








$7,078 11 
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PER CONTRA, 
1851. Nov. 9—By sales 28 bales cotton, $825.27; December 





1, do. 46 bales cotton, $1,466.57.......0...c00+sccsssseees 2,291 84 

1851. Dec. 5—By sales 16 bales cotton, $482.52; December 
12th, do. 28 bales cotton, $902.06............sseeseeeeees 1,384 58 

1851. Dec. 12—By sales 9 bales cotton, $306.05; December 
80th, do. 18 bales cotton, $510.06.............sssssessees 816 11 

1852. Jan. 22—By sales 30 bales cotton, $1,526.23 ; February 
28th, do. 22 bales cotton, $715.48........000 seeee.ceeeee 2,341 71 

1852. March 3—By sale 1 bale cotton, $28.42; March 5th, 
a, SIRE CIO BOG on ces. sees sscces ccesatiovaces 94 80 
1852. March 24—By sales 5 bales cotton, £128.08............000 128 08 
SOR. Bier BR esi ep iiccscecipns ccm runes 120 99 
$7,078 11 


Balance brought down $120.99; interest from 12th May, 1852, to 14th 
February, 1854, $6.34=$127.33. 
Received payment, L. Hopkins, by T. J. Focarry.”’ 
** Aveusta, Ga., July 9th, 1852 
‘$32.17. 
‘¢ One day after date we promise to pay to the order of Hopkins, Kolb 


& Co., thirty-two 17-100 dollars, at Value received. 
Scorr & Jones, by Dantet Scort.”’ 





** Aucusta, October 24th, 1850. 


“¢ $95.00. 
‘¢ Six months after date we promise to pay to the order of J. M. Newby 
& Co., ninety-five dollars, for value received. Scorr & Jones. 


‘‘ Received on the within note fifty-seven 52-100 dollars June 2, 1851. 
‘¢ Settled in full February 14th, 1853.”’ 


‘ Aucusta, Ga., May 12th, 1852. 
“6 $23.30. 
‘¢ Six months after date we promise to pay to the order of Haviland, 
Risley & Co., at their office, twenty-three 30-100 dollars. Value re- 
ceived. Scorr & Jones, by Danret Scorr.”’ 


‘‘ Messrs. Scotrr & Jones, Conyers, 
To Havinanp, Ristey & Co. 


1852. February 27—To Mdze, $2.55. Paid January 14, 1853. 
Havitann, Ristey & Co.”’ 


‘¢ Aveusta, 14th February, 1853. 
‘‘Received of Messrs. Scott & Jones nine dollars and seventy-seven 
cents, being the amount of their account. F. Hotman & Co.”’ 


‘‘Morratr’s Orrick, 336 Broadway, N. Y., ) 
August 31st, 1852. j 


‘6 $30.00. 

‘¢ Received of Messrs. Parker, Scott & Co., per Daniel Scott, thirty- 
three dollars, in full, for invoice forwarded September 16, 1848. 

For Wa. B. Morrart, Proprietor. J. Saira.”’ 
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~  Aveusta, February 14, 1853. 
‘¢ Received from Messrs. Scott & Jones six 67-100 dollars, for account 
of 1852. CarMICHAEL & Bray.”’ 


‘* Avausta, January 9, 1854. 
‘‘Messrs. Scort & Jones in account with Dunnam & Buakety. 

1852, January 10—Bill of goods, $7.55; May 11th, do. $28.43; in- 
terest after six months, $2.95—$38.93. Due M. M. Bentley, on settle- 
ment, 85 cents. February 12, 1853. Scorr & Jongs, 

Per W. R. Gorpoy.”’ 


‘¢ OcroseR 30TH, 1849. Due B. Lumpkins, as a balance on cotton, four 
dollars. Scorr & Jones, per J. R. Ruopzs. 
Paid April 26, 1855, by D. Scorr.’’ 


‘‘ Received of Elisha Wade one hundred and eight pounds of net to- 
bacco, to be sold at thirty-seven cents per pound; and if not sold, to be 


returned when called for. February 10th, 1852. 
Scorr & Jones, by Danret Scorr.”’ 


All these papers were rejected by the Court. 

JouN Scott further testified that Daniel sold a negro to 
his mother in 1853 or 1854, and got six or eight bales of 
cotton from her. 

Tuomas F, Jones, defendant, swore. substantially as he 
had answered, that he got the books of account from Samuel 
Scott’s house after his death; Daniel’s services as clerk were 
worth three hundred dollars per year, and he was their clerk 
almost as long as they did business. 

Complainant closed. 

Defendant read in evidence the notes sued on, three letters 
from Daniel Scott to Samuel Scott, and a letter from Dough- 
ty & Beall to S. Scott, a letter from Gould, Bulkley & Co. to 
Scott & Jones, and a note thereon from Daniel to Samuel 
Scott, ete., and also a bill in equity filed: by Daniel Scott 
against the same parties and touching the same matters, which 
had been dismissed, in order to show contradictions in the 
statements by Daniel Scott. As to the materiality of these 
papers or their contents it is not necessary to say more. 

The verdict was for the defendant. A new trial was 
moved for on the grounds that the Court erred in rejecting 
the said papers, in admitting an account of Daniel Scott due 
*he estate of Samuel Scott, and the three letters from Daniel 
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to Samuel aforesaid, and the letter of Gould, Bulkley & Co. 
to Scott & Jones, with Daniel Scott’s note thereon, and be- 
cause the verdict was contrary to law, ete. 

By consent, the case was held up for a time, and afterwards 
at Chambers the Chancellor refused a new trial, and for this 
error is assigned. 


Joun J. Fuoyp, for plaintiff in error. 


W. W. Cuark and C, PEEPLEs, for defendant in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is, in refusing the motion for a new trial upon the 
grounds specified therein. The complainant alleges that he 
was the confidential clerk of Scott & Jones, having the man- 
agement of their mercantile business, and being authorized 
by them to wind up and settle the same, to collect the assets 
due to the firm, and to pay out of such assets the debts due 
by the firm—that as such confidential clerk, he paid out of 
his individual funds for the debts due by the firm of Scott & 
Jones, the sum of eighteen hundred and forty-two dollars 
and fifty-five cents, over and above the firm assets which 
were in his hands. Samuel Scott, one of the partners, was 
the brother of the complainant, and Jones, the other partner, 
was his brother-in-law. Samuel Scott, one of the partners, 
is now dead; but the complainant alleges, that before his 
death, he exhibited to him a true account of his receipts and 
disbursements on account of the copartnership business, which 
was admitted to have been correct, and that the partners, 
Scott & Jones, were indebted to him the sum of money before 
stated. Samuel Scott, in his lifetime, as the complainant 
alleges, reimbursed him for the money advanced for the firm 
by payments made at different times, but instead of giving 
receipts therefor he gave his notes, at the request of his 
brother, to enable him to have a settlement with Jones, the 
other partner; the notes thus given by the complainant were 
made payable to Samuel Scott, and since his death, suit has 
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been instituted thereon by his administratrix against the 
complainant, who filed his bill to enjoin the collection thereof, 
alleging in substance the foregoing facts. On the trial of the 
cause, the main question involved, was, whether the firm of 
Scott & Jones was in fact indebted to the complainant as 
alleged for the payment of their debts out of his individual 
funds. To make out his case, the complainant offered in 
evidence certain notes made by Scott & Jones, payable to 
Gould, Bulkley & Co., Foree, Conley & Co., which were in 
his possession, and receipts for money paid by complainant to 
various persons for Scott & Jones, which are set forth in the 
record. The admission of these papers in evidence was ob- 
jected to by defendant, and the objection sustained by the 
Court. In view of the facts of this case, we think these 
notes and receipts were admissible in evidence. It is true, 
the fact that he has the papers in his possession, is not con- 
clusive evidence that he paid them off with his own money, 
but it is a circumstance in his favor, which may be strength- 
ened and supported by other evidence in the case. We think 
it was competent evidence to be submiteed to the jury. 

Although we should not have reversed the judgment on 
this ground alone, had we been entirely satisfied with the 
verdict rendered in this case, but in looking through the 
record, we are not satisfied that justice has been done to the 
complainant. As there will be another trial in the cause, we 
will forbear expressing any opinion upon the facts involved 
in it. 

Let the judgment of the Court below be reversed, and a 
new trial granted. 





= ee = _—~ 
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James N. Scort, plaintiff in error, vs. Wa. J. P. Russet, 
principal, and H. W. ALLEN, security, defendants in error, 


When a bail-bond was taken by the sheriff, in a civil suit, payable to the 
plaintiff, conditioned that ifthe principal defendant shall well and truly 
pay and satisfy the condemnation of the Court, or render his body to 
prison in execution of the same, in terms of the law, in such cases made 
and provided ; and upon failure thereof, H. W. A., his security, shall 
do it for him: Held, that such a bail-bond was good and valid under 
the laws of this State. 


Scire facias on Bail-bond. Tried hefore Judge UNDER- 
woop, Polk Superior Court. July Term, 1867. 


Scott brought complaint and bail against Russell to April 
Term, 1858 of said Court; he obtained a verdict and judg- 
ment in 1862; sued out a casa against Russell on the 20th 
of February, 1866, (which was returned on est inventus 
on the 20th June, 1866,) and then sued out Sct. fa. against 
Allen, who had become Russell’s bail. 

The affidavit for bail was made by the plaintiff in person. 
The bail-bond was as follows : 


GrorGIA, PoLK County: 


Know all men by these presents that we, William J. P. Rus- 
sell and ...... pheewieonne eeseeoescese , Security, are held and firmly 
bound unto James N. Scott in the sum of two hundred and 
forty-one dollars and fourteen cents, for the true payment of 
which we bind ourselves, our heirs, executors and adminis- 
trators jointly, firmly by these presents. Sealed with our 
seals and dated this April 28th, 1858. 

The condition of the above obligation is such, that whereas 
a civil process requiring bail, at the suit of James N. Scott 
against said William J. P. Russell, in an action of assumpsit, 
returnable to the Superior Court for said county, on the fourth 
Monday in April instant, hath been served on said Russell: 
* Now if the said Russell, in case he is cast in the said suit, 
shall well and truly pay and satisfy the condemnation of the 
Court, or render his body to prison in execution of the same, 
in terms of the law, in such case made and provided, and 
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upon failure thereof the said H. W. Allen will do it for him, 
then the above obligation to be void, else to remain in full 
force and virtue. : 
W. J. P. RUSSELL, [L. 8.] 
H. W. ALLEN, Security. [1 s.] 
Test and approved by 

J.C. YorK, Deputy Sheriff.” 


To the scire facias the defendant plead that he was dis- 
charged because: Ist, the condition of the bond was onerous 
because it obliged the bail to render his body to jail if Rus- 
sell failed to pay the judgment or surrender himself: 2d, be- 
cause the bail affidavit was made by plaintiff’s agent, who 
swore that he apprehended the loss of the debt, and not that his 
principal did: 3d, because no affidavit was made by plaintiff 
before the casa was issued: 4th, because the long delay in 
suing out casa increased the risk of the bail: 5th, the casa 
was not returned to the proper Court nor kept out by the 
sheriff, but returned tothe Clerk long before the term of the 
Court: 6th, the bail delivered Russell to the sheriff the day 
after giving the bond, and the sheriff received Russell and 
released the bail; and lastly, Russell was in the Confederate 
States Army during the late war, and for this reason could 
not be found or delivered up by -his bail. 

At the trial attorneys for plaintiff offered in evidence said 
bail-bond. It was objected to, because it was not payable to 
the sheriff or to the officer taking the bail, nor to the plain- 
tiff, because its condition was onerous, (as aforesaid,) and be- 
cause it obliged him to pay the debt or surrender Russell. 

The Court rejected the bond and plaintiff submitted to a 
non-suit. The ruling out of said bond is assigned for error. 


CuIsoLM, WADDELL, and Broy es for plaintiff in error. 


T. W. ALEXANDER, represented by AKIN, for defendant 
in error. 
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WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is the rejection of the bail-bond when offered in 
evidence to the jury. Two objections were made to the bond: 
First, because it was not made payable to the proper party. 
Second, because the condition of the bond was onerous and 
not such as the law requires. The 3348th section of the 
Revised Code requires the bail-bond to be made payable to 
the plaintiff. This bond is payable to the plaintiff. By the 
3363d section all bail taken according to the provisions of 
the Code, shall be deemed, held and taken as special bail, and 
as such be liable to the recovery of the plaintiff. The 3348th 
section before recited, declares that the sheriff or other arrest- 
ing officer shall take a bond payable to the plaintiff? with one 
or more sufficient securities, for double the sum sworn to, and 
return the same to the Court with the petition and process to 
which it is made returnable. The requirements of the Code 
are, that the bail-bond shall be in double the sum sworn to, 
and payable to the plaintiff. No particular form for such 
bond is prescribed by the Code, but all bail taken in accord- 
ance with the provisions of the Code shall be deemed, held, 
and taken as special bail, and as such be liable to the recovery 
of the plaintiff. The bond in this case recites that a civil pro- 
cess requiring bail has been served on the defendant, Russell : 
“ Now, ifthe said Russell, in case he is cast in the said suit, shall 
well and truly pay and satisfy the condemnation of the Court, 
or render his body to prison in execution of the same, in terms 
of the law in such case made and provided, and upon failure 
thereof, the said H. W. Allen will do it for him, then the 
above obligation to be void. If Russell, the principal, shall 
pay the condemnation of the Court, that is to say, if he shall 
pay the amount which he shall be condemned to pay, by the 
judgment of the Court, or render his body to prison in exe- 
cution of the same, that is to say, in execution of the judg- 
ment of the Court as the law requires, and upon his failure 
to do so, his security, H. W. Allen, will do it for him, then 
the bond to be void. What is it that Allen, the security, has 
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bound himself to do? He has simply stipulated in his bond 
that Russell, his principal, shall pay the judgment of the 
Court, or render his body to prison in execution of the same, 
in terms of the law in such cases made and provided ; or that 
upon his failure to do so, that he, the security, will pay the 
judgment or surrender the body of his principal to prison in 
execution of the judgment as required by law. The principal, 
in legal contemplation, is in the friendly custody of his bail, 
and the latter has the power and authority to surrender him 
to prison, or legal custody, at any time before final judgment 
on the scire facias against him. Revised Code, section 3365. 
If the judgment of the Court is paid or satisfied by either 
the principal or the security, that is a release of the obliga- 
tion of the bond. If Russell surrenders his body to prison 
voluntarily in execution or satisfaction of the judgment, or if 
his security, in whose friendly custody he is, shall do it for 
him, that is, surrender the body of his principal to prison, as 
he is authorized to do under the law, in execution or satisfac- 
tion of the judgment of the Court, that is a release of the 
obligation of the bond, and in our judgment that is the legal 
effect of the bond given by the parties in this ease. 

In the case of Tucker vs. Davis & Potter, (15th Ga. Rep., 
573,) cited by the defendant in error, the condition of the 
bond was—“ Now if the said Goodman and Jerome, in case 
they are cast in their said suit, shall render their bodies to 
prison in execution of the law, in terms of the law, in such 
cases made and provided, and upon failure thereof the said 
securities will do it for them, then the bond to be void, &c.” 
The objection to the bond in that case was, that there was no 
stipulation in it that the principal should pay the debt or sur- 
render himself in execution. This omission for the payment 
of the debt by the principal, or to surrender himself in exe- 
cution in discharge of the bond, was held to be a fatal objec- 
tion to the bond. In this case, however, it is stipulated in 
the bond that Russell, the principal, shall pay the debt or 
“pay and satisfy the condemnation of the Court, or render 
his body to prison in execution of the same, in terms of the 
law, in such cases made and provided. In Lockwood vs, 
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Saffold, (1st Kelly, 72,) this Court held, that “ condemnation 
money” in a bond is the amount fixed and settled by the 
judgment or decree of the Court in the case. In Tucker ys, 
Davis & Potter the Court further held, that the law did not 
impose it as a duty on the security on a bail-bond to surren- 
der his principal to jail or to the sheriff, “that the security 
may discharge himself by surrendering his principal to the 
jail, or sheriff: he is not bound to do so.” If he may dis- 
charge himself by surrendering his principal, as it is declared 
that he may do by the 3365th section of the Code, it is ex- 
tremely difficult to arrive at the conclusion, that it would be 
unlawful for him to stipulate in his bond to do that which the 
law expressly authorizes him to do. It is true, the security 
may or may not surrender his principal, who is in his friendly 
custody, in discharge of his liability ; if he does, it discharges 
him, if he does not, then he is liable upon his bond. The 
point in the case is, whether the security on a bail-bond, who 
obligates himself to do, what the law expressly authorizes 
him to do in discharge of his liability, thereby imposes an 
onerous condition, which makes the bond void? Can such a 
condition, inserted in a bail-bond, be said in truth not to be 
warranted by law? The law confers upon him the right to 
surrender his principal, at any time, before final judgment 
upon the scire facias for his own benefit and protection, and 
where the security obligates himself to do what the law ex- 
pressly authorizes him to do for his own benefit and protec- 
tion, to hold such an obligation to be onerous and unlawful 
is more than this Court is willing todo. The judgment of 
the Court in Tucker vs. Davis & Potter was right upon the 
invalidity of the bond, in view of the omitted stipulation in 
it, but we are not willing to hold that the stipulation in the 
bond for the security to do what the law expressly authorizes 
him to do, for his own benefit and protection, is onerous upon 
him, or unlawful, and thereby makes the bond void. The 
bail-bond in this case, in our judgment, is a legal and valid 
bail-bond under the provisions of the Revised Code. 

Let the judgment of the Court below be reversed. 
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VALENTINE W. Bolscuarr, plaintiff in error, vs. JOHN 
JONES, defendant in error. 


In a proceeding to foreclose a mortgage on real estate under the provi- 
sions of the Code, the mortgagor cannot set up as a defence for himself 
against the mortgagee, that the property so mortgaged was trust pro- 
perty, and that he had no right to mortgage it. The mortgagee has 
the right to foreclose his mortgage as against him, there being no 
other parties interested before the Court. 


Foreclosure of mortgage. Demurrer. Decided by Judge 
Clark, Randolph Superior Court. November Term, 1867. 


John Jones was proceeding to foreclose a mortgage made 
by Boisclair, individually. Boisclair showed for cause why 
the rule should not be made absolute, that the mortgaged 
premises belonged to him as trustee and not individually. 

Plaintiff moved to strike the plea. The defendant’s attor- 
ney said they represented Boisclair as trustee, and his cestué 
que trusts, and appeared to protect the trust estate. 

The Court held that as neither Boisclair as trustee nor his 
cestui que trusts, were parties to the record, they could not be 
heard to object to the foreclosure, and ordered the rule made 
absolute. 

This was accordingly done, and defendant excepted and as- 


signs the same as error. 
FIELDER AND JONES, for plaintiff in error. 
C. B. Woorren, for defendant in error. 
Warner, C. J. 


The mortgagor executed the mortgage upon the property 
as his own estate, to secure the payment of his individual 
debt. Ina proceeding to foreclose the mortgage as against 
him, he cannot be permitted to allege that the property so 
mortgaged by him as his own individual property, was not 
his property, but was trust property which he had no right to 
mortgage. The maker of a deed cannot claim adversely to 
his deed, but is estopped from denying his right to sell and 
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convey. Revised Code, Section 2657. When the mortgage 
shall be foreclosed against the mortgagor, and the property 
sold, or offered for sale under the judgment of foreclosure, 
and other parties have either a legal or equitable interest in 
it, they can assert their rights to it at the proper time, and in 
the proper manner, if they shall think proper to do s0, 
McDougald vs. Hall, 3d Kelly’s Rep., 174. Whatever right 
or title the mortgagor conveyed to the mortgagee, by his 
mortgage deed, may be foreclosed as against him in this pro- 
ceeding, there being no other parties before the Court buy 
the mortgagor and the mortgagee. 
Let the judgment of the Court below be affirmed. 





Mary A. CAVENAUGH AND THE CoLumBuUS IRon Works 
ComPANY, plaintiffs in error, vs. GoTLIEF AINCHBACKER, 
propounder of Susan Harriet Nar@Ley’s WI11, de- 
fendant in error. 


A married woman in this State, who as a midwife acquires money by her 
separate earnings, with the consent of her husband, and afterwards 
with his consent, purchases real estate, and takes the title thereto in 
her own name, may devise the same by will, as her separate estate, 
with or without his assent, and after her death, the husband cannot in- 
validate such devise by a change of the title to the property in his own 
name, especially when his express assent was given to such devise at 
the time of the execution of the will. 


Caveat to Will. Tried before Judge WorrILL, Muscogee 
Superior Court. May Term, 1867. 


Jacob Naigley was a tailor by trade, but seldom if ever 
worked thereat. He was a quiet, sober man, and spent his 
time in waiting upon and carrying about his wife while she 
was practising midwifery, at which she was generally and 
actively engaged. She made a will and died. Ainchbacker 
offered it for proof in solemn form in the Court of Ordinary of 
Muscogee county. Caveats were filed by the Columbus Iron 
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Works Company, and Mrs. Cavenaugh. The Company were 
interested because they claimed part of the land -devised by 
said will, and Mrs. Cavenaugh because she claimed an- 
other part of it. Mrs. Cavenaugh came to the succession 
on this wise: After Mrs. Susan H. Naigley died, Jacob Naig- 
ley married Mrs. Madden, and died, leaving no issue by 
her; his widow married John Cavenaugh, who took posses- 
sion of said property, and then she died; then Cavenaugh 
married Miss Magnes, and died, leaving her in possession of 
the property. 

The grounds of caveat were, that at the time the pretended 
will was executed by Susan Harriet Naigley, she was a feme 
covert, andif she had the consent of her husband to make 
the same, that consent had been revoked. 

It went to the appeal by consent. The trial there brought 
out the foregoing and the following facts. 

Jacob Naigley sued John Aiflick in the Inferior Court of 
said county, and obtained a judgment against him for 
$1500.00 principal, $66.00 interest, and $12.50 costs, and 
on the 13th of March, 1848, obtained a fi. fa. for the enforce- 
ment of his judgment. 

Thereupon a levy was made and disposed of as follows: 

“Levied this fi. fa. on the lot at the South-east corner of 
Front and Dillingham streets, containing a front of 147 feet 
10 inches on Dillingham street, and a front of 35 feet, run- 
ning back for quantity (?) on Front street. Levied on as the 
property of defendant. 

A. 8. RUTHERFORD, Sheriff.” 

“The above levy sold on the first Tuesday in October, 
with the encumbrance of the lien of Samuel R. Andrews for 
the sum of fifty dollars, 

A. 8. RUTHERFORD, Sheriff.” 

“Received of A. S. Rutherford, Sheriff, thirty-one dollars 
and twenty-five cents, the amount due after deducting all cost 
for two sales of this levy. October 3d, 1848. 

JACOB NAIGLEY.” 

And on the 3d_ of October, 1848, said sheriff executed a 
deed, (reciting that he had that day sold said property under 
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said fi. fa., &c., that Susan Harriet Naigley was the highest 
bidder, and it was knocked off to her for fifty dollars, and 
that she had paid him that sum,) conveying all of said lot 
with its members and appurtenances to Susan Harriet Naig- 
ley, her heirs and assigns. It was in the usual form of 
sheriff’s deeds, and duly executed. 


Afterwards Jacob Naigley made the following paper: 


SraTE oF GEoraia, County oF MuscoGEE. 


Whereas, by the common law of force in said State a 
feme covert is precluded from making a testament, devising 
real estate, without the license of her husband first had and 
obtained: And whereas my wife Susan Harriet Naigley is in 
possession of a parcel or lot of land in the city of Columbus, 
situated on the South-east corner of Front and Dillingham 
streets in said city, which she is desirous of devising by will. 
Now, know all men to whom these presents may come, that 
I, Jacob Naigley, for myself, my heirs and assigns, do here- 
by, in consideration of my love and affection for the said Su- 
san Harriet, and for divers other causes and considerations, 
we hereunto moving, freely, cheerfully and unconditionally 
grant to the said Susan Harriet, the right and authority to 
devise and dispose of the above described lot or parcel of land 
to any and such person or persons as she may see fit, hereby 
binding myself, my heirs and assigns, from disturbing those 
who may be in possession of said property under the said 
devise, and warranting and defending their title to the same, 
and waiving all my right and privilege to disturb or inter- 
fere, which I may have under the common law or statutes of 
force in Georgia. 

In testimony whereof, I have hereunto set my hand and 
seal, this 20th July, 1850. 

JACOB NAIGLEY, [1. s.] 
Signed, sealed and acknowledged in presence of 


A. ANDERSON, 
S. HorrMan, 
ALEX’R C. Morton, Justice Inferior Court. 
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At the same time and place, and in presence of the same 
persons as witnesses, Susan Harriet Naigley executed her will 
in the usual form of such instruments. 

It was substantially as follows: 


GrorGiA, MuscoGEE County. 


I, Susan Harriet Naigley, * * * * * * ¥:* #& % % ® 
and “having first obtained license and authority from my 
lawful husband, do therefore make this my last will and tes- 
tament, hereby revoking all others heretofore made by me.” 

Item 1st, provided for christian burial, &e. 

Item 2d, directed prompt payment of her debts. 

Item 3d, Whereas by a deed made to me, on the third 
day of October, in the year one thousand eight hundred and 
forty-eight, by Adolphus Rutherford, sheriff of said county, 
I came into and now hold, by the consent of my husband, 
possession of a lot or parcel of land in the city of Columbus, 
being the South-east corner of Front and Dillingham streets, 
having a front on Front street of thirty-five (35) feet, and a 
front on Dillingham street of one hundred and forty-seven 
feet ten inches, known as having once been the property of 
one John Affleck, I do hereby give, bequeath and devise the 
above discribed lot or parcel of land to my husband Jacob 
Naigley, to be used and employed’by him, and not at all sub- 
ject to his debts or to be sold by him, for and during his 
natural life, and at his death, to be held and employed by 
my beloved grand children hereinafter named, to be held by 
them in joint tenancy. The grand children herein alluded 
to, are Goitlief Ainchbacker, Samuel Ainchbacker, and 
Louis Ainchbacker, And in the event of the death of all of 
said children before the death of my said husband, then the 
above described property to be his in fee simple; and in the 
event of the death of either of the said children, then the pro- 
perty to the survivor or survivors of them ; and in the event of 
the death of all of said children and my said husband, then the 
before described property to go to the heirs of said children.” 

The will was written by Morton when Mrs. Naigley was 
the wife of Jacob Naigley, and when she was of sound and 
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disposing mind, and the license by her husband was executed 
under Morton’s advice to make her will valid. She died 
about four months after the will was executed. 

Afterwards, on the 11th day of October, 1851, Jacob Naig- 
ley executed an instrument under seal and attested by three 
witnesses, in the words following: Whereas, on the 20th 
day of July, in the year 1850, I, Jacob Naigley, by instru- 
ment of writing, then signed and sealed by myself, I did 
then declare that Susan Harriet Naigley, then in life, being 
the wife of me, the said Jaceb, might, of her own will and 
accord, devise certain real estate described by said instru- 
ment as being then in the possession of said Susan Harriet 
Naigley, viz: lot on the South-east corner of Front and Dil- 
lingham streets, in the city of Columbus: And whereas, the 
power and authority thereby vested, amounting alone to the 
making a disposition of the same by will, by and through my 
said wife, then in life, but now deceased: And whereas, the 
right to revoke any will that the said Susan Harriet Naigley 
may have made, devising and disposing of any real estate 
then and now belonging to me: Now, know all men, that I, 
Jacob Naigley, being of sound mind, do hereby revoke and 
recall all power and authority then intended to be vested by 
me in my aforesaid wife, the said Susan Harriet. And I do 
hereby revoke any and all wills, instruments, deeds, gifts or 
conveyances, any and all devises whatever that the said Susan 
Harriet Naigley may have made of the said lot of land in the 
city of Columbus, on the South-east corner of Front and 
Dillingham streets, and the same is hereby declared void and 
of no effect whatever, hereby retaining to myself, my heirs 
and assigns, all the right and title to the aforesaid lot of land, 
as fully as if no such instrument was ever made, or any will 
ever made by the said Susan Harriet Naigley to any person 
or persons whatever. In testimony,” &c. 

This revocation was recorded in the office of the Clerk of 
the Superior Court, on the 30th of October, 1851. 

Afterwards, on the 11th of November, 1851, Jacob Naig- 
ley obtained an order of said Inferior Court that the then 
sheriff should make a deed to said Jacob Naigley for said lot. 
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It was recited in the order that Rutherford levied on said 
land by said fi. fa. and sold it, that it was knocked off to 
Jacob Naigley at $50, and that Rutherford failed to make a 
deed therefor to Jacob Naigley, but “improperly” executed 
said deed therefor to said Susan Harriet Naigley. And ac- 
cording to said order, F, A. Jepson, sheriff, on the day last 
aforesaid, executed a deed to Jacob Naigley for said Jand, in 
the usual form of sheriff’s deeds. It was duly recorded on 
the same day. 


The evidence being closed, the Judge charged the jury 
among other things, as appears in the opinion. 

The Caveators requested the Court to charge the jury that 
the receipt upon the fi. fa. by Jacob Naigley in evidence, is 
such a receipt as is proper to be given when the plaintiff in 
fi. fa. purchases at a sale under his own fi. fa., and therefore 
such receipt does not prove that he was or was not the pur- 
chaser and paid the money, nor does such receipt tend to prove 
that any other person paid the money: further should they 
find, from the evidence, that the Columbus Iron Works Com- 
pany are purchasers of the property in controversy for a val- 
uable consideration, deriving their title from Jacob Naigley, 
the husband, then the equitable separate estate in Mrs. Naig- 
ley, such as might ordinarily enable her to convey by will, 
such will cannot be set up by the propounder (he being a 
mere volunteer,) so as to defeat the title of such purchasers 
for value. 

The Judge declined to give either of said requests. The 
jury set up the paper as Mrs. Susan Harriet Naigley’s last 
will. 

The errors assigned by the plaintiffs in error are the charges 
of the Court as aforesaid, and his refusal to give in charge 
said requests. 


W. WiuiaMs and B. Hix for plaintiffs in error. 


ALEX’R Morton and H. L. Bennine for defendant in 
error. 


33 
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Warner, ©. J. 


The main question presented for the judgment of the Court 
in this case is, the right of Mrs. Naigley, a married woman, 
to devise by will the property specified in the record, under 
the state of facts presented therein. A married woman may 
make a will in this State, when having a separate estate abso- 
lutely, or an estate in expectancy her husband consents to her 
disposing of the same. Revised Code, Section 2375. The 
husband’s consent is not necessary except to dispose of an 
estate in expectancy. In Liptrot vs. Holmes (Ist Kelly’s 
Rep. 389) this Court recognized the principle, that a feme 
covert might dispose of her separate property, that the moment 
property can be enjoyed, it must be enjoyed with all its inci- 
dents. The property in controversy in that case, was personal 
property, but we think there is no sound distinction between 
the right of a feme covert to dispose of her separate personal 
estate and her separate real estate by will, inasmuch as both 
estates under our law are placed on the same footing as to dis- 
tribution: the more especially in this case, as the personal 
earnings of the wife were received by her in money, and in- 
vested in real estate by the consent of her husband. The errors 
assigned are, to the charge of the Court as given to the jury, 
and the refusal of the Court to charge the jury as requested 
by the counsel for the caveators. The Court below charged 
the jury “that if the property disposed of by the will was 
the separate estate of Mrs. Naigley, purchased with her own 
earnings as a midwife, with the consent of her husband, then 
she had the right, although a feme covert, to dispose of the 
same by will without the assent of her husband. If, there- 
fore, the jury should believe from the evidence that Mrs, 
Naigley had earnings separate from that of her husband and 
with his consent, and that she purchased the property in 
controversy and paid for it with her own money, and 
took the sheriff’s deed therefor to herself, and all this with 
the assent of her husband, then the property became her 
separate estate, and she had the right to devise the same by 
will without her husband’s consent, and in such event, 
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the fact that the husband procured a change of the title 
after her death, cannot effect the validity of her will so 
made.” The jury founda verdict in favor of the pro- 
pounder of the will—which establishes the fact that the 
property devised by Mrs. Naigley was her separate property. 
We find no error in the charge of the Court below to the jury 
upon this point in the case ; the question was fairly submitted 
to them upon the evidence, and this Court is satisfied with 
their verdict. Nor is there any error in that part of the 
charge of the Court relating to the acts of the husband in 
procuring a change of title after Mrs. Naigley’s death, so far 
as the validity of her will is concerned. The property 
devised by her was her separate property, or it was not, at the 
time of making her will, and at the time of her death. The 
subsequent conduct and acts of the husband manipulating that 
title, either’ for his own benefit or that of others, after her 
death, could not affect her right to dispose of her- separate 
property by will, or invalidate her act in doing what she had 
the lawful right to do, with or without his assent,—the more 
especially with his assent—at the time the will was executed. 
The first request to charge the jury was properly refused by 
the Court below, for the reason that it requires a definite 
expression of opinion of the Court to the jury as to the effect 
and weight of the evidence, which the receipt upon the fi. fa. 
ought to have upon their minds, The Court admitted the 
evidence as competent for the consideration of the jury, and 
that was all the Court had any right to do with it; the effect 
and weight of that evidence was a matter exclusively for the 
consideration of the jury. The receipt upon the fi. fa. speaks 
for itself, and it was not for the Court to say whether it was 
a proper receipt to be given, or not; that was a question for 
the jury, and it was also a question for the jury to say what 
it tended to prove, and not a question for the Court to decide. 

The second request to charge the jury was also properly 
refused, in view of the issue then before the Court for trial. 
Whatever rights the Columbus Iron Works may have to the ~ 
property as purchasers from Jacob Naigley, the husband, may 
be hereafter asserted in a proper case made before the Court. 
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The question upon trial was, whether Mrs. Naigley had the 
right to dispose of the property by will as her separate 
estate. The title to the property devised by the will, as be- 
tween the devisees and the Columbus Iron Works, was not 
before the Court for trial. 

Let the judgment of the Court below be affirmed. 





B. A. Wise, plaintiff in error, vs. CopLEy, SToNE & Co., 
for the use of W. L. LEConre, defendant in error. 


A. J. RIwp ie, plaintiff in error, vs. THE Same, defendant 
in error. 


A creditor of an individual member of a mercantile firm, who purchases 
goods of such individual member, at his solicitation, knowing the goods 
so purchased to be copartnership property, which goods were charged 
to the purchaser on the copartnership books—cannot, in a suit insti- 
tuted by the copartnership or their assignee for the value of the goods, 
plead payment, or a set-off thereto, the indebtedness of such individual 
partner, in bar of the plaintiff’s right to recover, in such suit. The 
sale by one partner of the copartnership effects in payment of his indi- 
vidual debt, is not binding upon the other partners, without their know- 
ledge and assent thereto be clearly and distinctly proved. 


Certioraris from the Justices’ Court. Decided by Judge 
CoLE. Bibb Superior Court. November Term, 1867. 


F. H. Stone owed Wise $53.35, and afterwards formed a 
partnership with W. S. Copley and W. L. LeConte, as mer- 
chants, under the style of Copley, Stone & Co. 

Wise presented his account against Stone to him, at the 
store of the firm, and Stone asked him to trade out the 
amount in the store. Wise agreed to do so, and received at 
different times, in the usual course of trade, gouds worth $35, 
out of said store and from the goods which Wise knew 
belonged to the firm. 

Stone charged the goods to Wise on the firm books, but 
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Wise did not know this at the time; he supposed Stone 
would keep an account of the goods as they were delivered, 
but did not know whether Stone would charge them on the 
firm books to himself or to Wise. 

The other partners were absent when this arrangement 
was made, and knew nothing about it; but Wise did not 
then know whether they knew it or not. 

Afterwards the firm dissolved, being in debt to LeConte 
and other outside creditors. All of their assets and the book 
accounts were assigned to LeConte to pay first the outside 
ereditors and then himself. LeConte paid the outside cred- 
itors, all except about $10. 

In the name of the firm for his use, he sued Wise for said 
goods. Wise plead payment. 

Besides the foregoing facts, it also appeared that Wise did 
not credit his account on Stone with the goods received by 
him from the firm’s store, nor on his books, nor by giving a 
receipt. 

The facts in Riddle’s case are as follows: 

After the firm was formed, Riddle did work for Copley 
worth $34, and for Stone worth $14, and went to the firm’s 
store to collect his bills. 

Copley asked Riddle to trade out the bill in their store, 
saying they were young merchants needing money, &c. Stone 
was sitting in the window, and Riddle then thought he heard 
what Copley said. To accommodate them he consented to 
trade out both bills, and accordingly from the 11th of May 
to the 16th of August, 1866, he obtained from Copley, Stone 
& Co., groceries worth $43.47. He had not before traded 
with them, and took these goods at Copley’s solicitation, be- 
lieving Stone was a party to the transaction. 

He did not know, nor did he consider, whether the goods 
would be charged on the firm books to him or to Copley and 
Stone. He usually bought for cash, and did not make ac- 
counts. His said bills were never paid except by the receipt 
of said goods. 

He did not know, when the arrangement was made nor 
when he got the goods, that LeConte disapproved of the ar- 
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rangement, nor did he know LeConte; he knew a man by 
that name belonged to the firm. But LeConte was a member 
of the firm, so advertised in the daily newspapers of Macon 
and by placards in the store. 

The books of the firm contained an account against each of 
its members, but the goods gotten by Riddle were charged to 
him and not to Copley or Stone. Riddle never credited Cop- 
ley’s or Stone’s accounts with the goods received, nor receipted 
either of them for the same; he kept no books. 

LeConte was never informed of this arrangement while the 
partnership lasted, and never assented to it. He sued Riddle 
on said account, in the firm’s name for his use, and Rid- 
dle plead payment, and showed the dissolution and assign- 
ment as in Wise’s case. ? 

The cases were pending in the Justices’ Court, and upon 
the foregoing facts, judgments were rendered against each of 
said defendants for the amount of his account and costs. 

Each sued out certiorari. By consent they were argued 
together in the Court below, and the certioraris were dis- 
missed because the Judge thought the judgments right under 
the facts aforesaid. And now (in one bill of exceptions) this 
Court is asked to reverse said decision. 


Bacon & Summons, E. F. Best, for plaintiff in error. 


LANIER & ANDERSON, for defendants in error. 


WaRNeER, C. J. 


The only question presented by the record in this case is, 
whether a creditor who holds a demand against an individual 
member of a mercantile firm, purchases the copartnership 
goods from that individual member of the firm, knowing the 
same to be copartnership property, can, in an action brought 
against him by the partners or their assignee for the value of 
the goods so purchased, plead that demand, either as pay- 
ment, or as a set-off against the copartners or their assignee. 
The goods were purchased of one of the copartners at his 
solicitation, by the creditor of the individual partner, and 
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were charged to the purchaser on the copartnership books. 
It is a well settled rule, that one partner cannot dispose of 
the copartnership property in payment of his individual debt, 
without the assent of his copartners, either express or by 
necessary implication. In order to create the implied assent 
of the other partners to such a transaction, the evidence 
should be clear and satisfactory, which the evidence in this 
record does not establish. It is true, that each partner is the 
agent of his copartners when acting within the scope of the 
copartnership business ; but it is not true that one individual 
partner has either the legal or moral right to appropriate the 
copartnership effects to the payment of his individual debts, 
uithout the assent of his copartners. Such assent should be 
established by clear, indubitable evidence, in order to bind 
the other copartners. To establish the rule as contended for 
by the plaintiff in error in this case, would be a dangerous 
and mischievous precedent, and contrary to the decision of 
this Court in Harlow vs. Rosser, Scurry & Co., 28th Ga. 
Rep., 219. See also the case of Dob. vs. Halsey, 16th John. 
Rep., 34. 
Let the judgment of the Court below be affirmed. 





WitiiaM A. Rawson, plaintiff in error, vs. WitLiam F, 
Davis, Sheriff, Joun W. Jones, ef al., defendants in 


error. 
(Judge Harris did not preside in this ease. ) 


When an execution has been levied on the property of the defendant 
sufficient to pay the debt, and afterwards such levy is dismissed by the 
plaintiff without the sale of the property, the mere fact of the dismis- 
sal of the levy by the plaintiff, when shown to have been unproductive, 
does not destroy the lien of his judgment and postpone the same in 
favor of junior judgment creditors. 


Rule against sheriff and motion to distribute money. De- 
cided by Judge CLARKE. Randolph Superior Court. No- 
vember Term, 1867. 
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This case came up upon an agreed statement of facts, and 
without the record. 

William F. Davis, sheriff, had certain money arising from 
the sale of the property of Seaborn A. Smith, and William 
A. Rawson wished to have it applied toa fi. fa. which he 
held by transfer from Bemis & Preseott, plaintiffs in fi. fa., vs. 
said Smith, to the exclusion of the fi. fa. which had brought 
the money into court, and certain other fi. fas. These were 
all younger than Rawson’s fi. fa., but it was contended that 
Rawson’s fi. fa. was in law paid off, or that plaintiffs in that 
fi. fa. had abandoned their lien. Upon this issue was joined. 

It was agreed that the Judge should hear the evidence and 
decide the matter without a jury. 

The Bemis & Prescott ft. fa. issued from Randolph Supe- 
rior Court, and was returnable to its May Term, 1856. It 
called for $2,300, with $ interest and $ costs. In 
1858 it had been levied on a house and lot in Cuthbert, and 
also on slaves (admitted by counsel to have been at the time 
sufficient in value to have paid the same.) On the 5th No- 
vember, 1858, the defendant had paid Bemis & Prescott 
$765, and they receipted for it on the fi. fa. On the same 
day the sheriff wrote on the fi. fa. a dismissal of the levies, 
reciting that he had dismissed them without a sale of the 
property, by order of the plaintiffs. And on the same day 
plaintiffs transferred the fi. fa. to Rawson. 

The plaintiffs in the junior judgments examined Situ, 
the defendant in the fi. fas., who testified: that he paid Raw- 
son $200, for which he took no receipt, and which had not 
been credited on the fi. fa.; that the levies were dismissed by 
Bemis & Prescott and not by Rawson, to whom the fi. fa. 
was afterwards transferred ; he did not pay Bemis & Prescott 
anything for dismissing the levies, the $200 paid Rawson was 
for holding up the ft. fa. for twelve months after he had 
arranged for taking the transfer, and knew what he paid. 
The money was paid and transfer made and the levies dis- 
missed at the same time, plaintiffs, defendant and Rawson all 
being present and understanding the arrangement. 

Rawson testified: that he paid in full to Bemis, & Pres- 




































’ MILLEDGEVILLE, DEC. TERM, 1867. 513 


Rawson vs. Davis, Jones, et al. 








cott what the fi. fa. called for at the date of the transfer ; 
that the levies had been dismissed before the transfer ; nothing 
was paid for said dismissal, but Smith paid Rawson some 
money (he did not remember how much) in consideration of 
his holding up the fi. fa. for twelve months. 

The Court held that the junior judgments should take the 
money in preference to the older judgment, and of this Raw- 


son complains. 


H. Fie_pver, for plaintiff in error, cited § § 3584, 5853 
of the Code. 


W. D. Kippoo, Hoon, C. D. Woorren, for defendants 
in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in deciding that the junior judgment creditors were 
entitled to the money, to the exclusion of the older fi. fa. The 
fi. fa. in faver of Bemis & Prescott, was levied upon the defend- 
ant’s property sufficient to satisfy the same. On the 5th day 
of November, 1858, the defendant paid part of the money 
due on the fi. fa., and the plaintiffs ordered the levy to be 
dismissed, the sheriff making the ‘following entry on the fi. 
fa.: “Levy dismissed by order of the plaintiffs without a 
sale of the property.” Subsequently the fi. fa. was transferred 
by the plaintiffs to Rawson, and the defendant paid him two 
hundred dollars for twelve months’ indulgence thereon, which 
was not credited on the fi. fa. Upon this statement of facts, 
it is insisted that Rawson’s fi. fa. lost its lien upon the defend- 
ant’s property, and should be postponed in favor of the 
junior judgment ereditors of the defendant. By the 3607th 
section of the Revised Code, it is declared that “ A levy upon 
personal property sufficient to pay the debt, wnaccounted for, 
is prima facie evidence of satisfaction to the extent of the 
value of such property, and the dismissal of a levy wnew- 
plained is an abandonment of the lien so far as third persons 
are concerned.” The levy made on the defendant’s property 
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is accounted for; it was dismissed by order of the plaintiffs 
without a sale thereof. The dismissal of the levy on the exe- 
cution is also accounted for, or rather explained, so far as to 
show that it was not satisfied out of the defendant’s property, 
When a levy has been made on the defendant’s property and 
dismissed, it must be shown that the execution was not satis- 
fied thereby ; for if it is unexplained, it will be considered as 
an abandonment of the lien, so far as third persons are con- 
cerned. In this case it was explained, and shown that the 
execution was not paid off or satisfied, either by the money or 
property of the defendant. A levy upon property, or the 
dismissal of a levy may be accounted for or explained, as any 
other facts may be explained. The question in such cases to 
be settled is, whether the execution has in fact been satisfied, 
either by the money of the defendant or his property. In 
the absence of proof to the contrary, the legal presumption 
is that it has, when the levy is not accounted for, or the dis- 
missal of the levy is not explained ; but like any other legal 
presumption, it may be rebutted by the facts of the case. In 
Ryan vs. Lieber, (30th Ga. Rep., 433,) this Court held that 
the levy of an execution on personal property, which has 
been dismissed by the plaintiff or his attorney, without being 
productive, and when no injury has resulted from such dis- 
missal, sufficiently accounts for and explains such levy, to 
authorize the plaintiff to proceed with its collection, and to 
enable it to participate in the distribution of a fund in court, 
raised from the sale of the defendant’s property, according to 
its priority. This, in our judgment, is a fair and practical 
exposition of the rule applicable to such cases. What good 
reason can be given, why a plaintiff who has levied his exe- 
cution upon the defendant’s property, and dismissed it, either 
from motives of humanity or otherwise, without obtaining 
satisfaction thereof, should lose his lien? The two hundred 
dollars paid by Rawson in this case, was not paid to him to 
release the property of the defendant. The levy had been 
dismissed by the plaintiffs before the execution was trans- 
ferred to him; the money was paid to him after he became 
the owner of the execution, by the defendant, for indulgence, 
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and did not affect his judgment lien upon the defendant’s 
property. According to the facts presented by this record, 
the fi. fa. controlled by Rawson had not lost its lien upon the 
defendant’s property, and should not have been postponed in 
favor of the junior fi. fas. against the defendant. 

Let the judgment of the Court below be reversed. 





SamuEL Montcomery, plaintiff in error, vs. WILLIAM 
WALKER and Sarauw WALKER, defendants in error. 


Where a bill was filed by a complainant who alleged that he was the sole 
heir-at-law of a deceased intestate, praying for an injunction to restrain 
a temporary administrator from wasting the estate pending the litiga- 
tion for permanent letters on the estate of the decedent, alleging that 
he had been informed and believed that the security on the temporary 
administrator’s bond was insufficient, and that the defendant was in- 
solvent ; which prayer for injunction the chancellor refused to sanction 
upon the ground that the complainant had an adequate common-law 
remedy, by requiring the temporary administrator to give additional 
security upon his bond: Held, that this Court will not control the dis- 
cretion of the chancellor in refusing the injunction upon the statement 
of facts contained in complainant’s bill; the more especially as the 
charges made of waste and fraud onthe part of the defendant, are 
general, without stating any particular acts of waste by the defendant, 
or any particular acts of fraud done by him. 


Equity. Injunction. Decided by Judge IRwin. Cham- 
bers. Gilmer County. June, 1867. 


Montgomery averred in his bill as follows: William R. 
King, of Gilmer County, Georgia, died in July, 1865, intes- 
tate, leaving no widow, nor child, nor lineal heir; he died, 
seized and possessed of estate real and personal, viz: his 
plantation in said county, containing three lots of land of 
one hundred and sixty acres more or less, each, with tene- 
ments and improvements thereon worth $3,000, or other large 
sum, and worth for rent annually $200; cows, hogs, house- 
hold and kitchen furniture worth say $100; notes, &c., worth 
say $1,300, and specie, say about $1,800. 
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Complainant was deceased’s half brother and his next of 
kin and heir-at-law, and therefore entitled to the estate and 
the administration. If other whole or half brothers were 
living, complainant did not know it; if they were, they will 
take equally with him. 

When King died, Sarah Walker was living on his planta- 
tion, and with her complainant, after said death, agreed that 
she would remain there and take care of the property unmo- 
lested, till complainant could go to his home in Lumpkin 
County, Georgia, and prepare to take possession in person as 
administrator. Notwithstanding this agreement, she and her 
son William Walker, and others unknown to complainant, 
collectively combined and confederated together, wickedly 
intending to injure and defraud complainant of his said right 
of inheritance and administration, and to waste and destroy 
the property of deceased, and to sell, use and dispose of it to 
their own use; without complainant’s consent, immediately 
after said death, they took possession of all of said property 
and converted it to their own use. 

Complainant is informed and believes they intend perpetu- 
ally and effectively to prevent him from the enjoyment of 
said property, and keep the same for themselves; for this 
purpose William Walker applied to the Court of Ordinary 
of Gilmer County, “under false pretences and without the 
knowledge or consent of complainant,” and obtained there- 
from, “ by false representations,” temporary letters of admin- 
istration on said estate “for the purpose, as he believes, the 
more effectually to damage” complainant, and “to commit 
devastation on said estate under cover of authority.” Com- 
plainant believes that the security on this administration bond 
“is wholly insufficient.” 

After said temporary letters were granted, complainant ap- 
plied to said Court for permanent letters of administration on 
said estate, and obtained them over the protest of said Wil- 
liam Walker; from this judgment of the ordinary, William 
Walker, with such fraudulent purpose, has appealed to the 
Superior Court, and the appeal is still pending. (A copy of 
said proceedings in the Court of Ordinary, is shown as an 
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exhibit to the bill. The exhibit shows that on the 8th of 
January, 1866, complainant’s attorney then objecting, these 
temporary letters were granted, and on the 9th of January, 
1866, complainant was appointed permanent administrator, 
and William Walker appealed from said judgment.) This 
appeal was taken without good cause, only to keep possession 
of the property, and, as complainant believed, without suffi- 
cient bond and security. 

They conceal said specie and personal effects from com- 
plainant, refuse to take any account of the same, or make 
any report to the Court of Ordinary, they refnse to deliver 
the property to complainant, or to pay him the rents, issues 
and profits thereof. He is informed and believes that they 
are insolvent, and their bonds insufficient and inadequate for 
securing complainant against loss. 

The prayer is that this bill be taken as ancillary to the 
proceeding to obtain letters of administration ; for injunction 
restraining them from selling, removing or disposing of or 
using said property ; further, that they be compelled to give 
additional security, and on failure so to do, that complainant 
shall take possession of the property, giving bond and secu- 
rity under the order of the chancellor; that they account and 
pay over to him the proceeds of any of said property already 
disposed of, and deliver to him said property with its rents, 
issues and profits, &e. 

The Court refused the injunction, on the ground that com- 
plainant’s remedy was complete at law, and for this com- 
plaint is made here. 


Weir Boyp, for plaintiff in error. 
H. P. Betti, for defendant in error. 
WARNER, C. J. 


This was a bill filed by the complainant against the defend- 
ant as the temporary administrator of William R. King, 
deceased, and Sarah Walker, praying for an injunction to 
restrain them from wasting and destroying the property of 
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the intestate, pending the litigation for permanent letters of 
administration in the Superior Court, and that the temporary 


administrator be required to give additional security, and ~ 


upon failure to do so, that the possession of the property be 
given to the complainant, upon his giving bond and security 
therefor. The chancellor refused to grant the injunction as 
prayed for, and the complainant excepted, and now assigns the 
same for error here. From the facts disclosed by the record, 
we are not disposed to control the discretion of the chancellor 
in refusing this injunction. The defendant has been ap- 
pointed by the Ordinary temporary administrator, and as such, 
is entitled to the possession of the intestate’s property until 
the contest for permanent letters shall be decided. The tem- 
porary administrator is required to give security. Revised 
Code, section 2452. If such temporary administrator is 
wasting or in any manner mismanaging the estate, or his 
sureties are likely to become insolvent, or for any reason 
he is unfit for the trust reposed in him, the Court of Ordinary 
can require additional security, revoke the letters, or pass such 
other order, as in its judgment may be expedient. Revised 
Code, section 2472. The charges of fraud in the bill are 
general, without alleging specific acts, which, in view of a 
court of equity, might or might not amount to fraud; and 
the same remark is applicable to the charge of waste. It is 
not sufficient to make a charge of fraud in general terms ina 
bill ; but it should point out and state particular acts of fraud. 
Story’s Eq. Pleading, 211, section 251. If the security upon 
the temporary administrator’s bond is insufficient to protect 
the estate, he can be required to give additional security. 

Let the judgment of the Court below be affirmed. 
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THe Liverroot CotTron Company, plaintiff in error, vs. 
THEODORE WISEMAN, defendant in error. 


When the transcript of the record from the Court below is not sent up to 
this Court as required by the provisions of the Code, unless good and 
sufficient cause be shown for the delay, upon filing the proper certifi- 
cate of the facts, the judgment of the Court below will be affirmed. 


Motion to dismiss writ of error and for damages. Sumter 
Superior Court. April, 1867. 


Wiseman procured judgment against the Liverpool Cotton 
Company for $4,300, at April Adjourned Term, 1867, of 
Sumter Superior Court. On the 4th June, 1867, the Com- 
pany sued out writ of error to the Supreme Court and gave 
a bond superceding the judgment. 

It was shown by a certificate of the Clerk of the Superior 
Court of Sumter county, that the attorney for the plaintiff in 
error, when he filed the bond, instructed the Clerk not to 
make out a copy of the original bill and record, saying he 
did not think he would carry up the case as it would likely 
be settled, and that if it was not settled he should have notice 
in time to prepare the papers for the Supreme Court. 

The attorney gave the Clerk no notice till about the mid- 
dle of the last morning for making up the papers. The Clerk 
then replied to him, that he then had not sufficient time, be- 
cause it would require two days work to prepare the record. 
The attorney said that the case would have to go by. So the 
case was not sent up. 

Wiseman’s attorneys came with the record and said certifi- 
cate and asked that the judgment below be affirmed, and for 
a certificate for damages, as in cases brought up for delay. 


Cons & Jackson and W. A. Hawx1ns, for this motion. 


No appearance, contra. 


Warner, C. J. 


As there has been no transcript of the record from the 
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Court below sent up to this Court for the reason stated, let 
the judgment be entered affirming the judgment of the Court 
below. We are not quite sure that damages ought not to be 
awarded in this case for delay, but as the times are rather 
stringent in the way of money facilities, we will withhold the 
certificate for damages. This case is not, however, to be con- 
sidered as a precedent for parties, to experiment upon the in- 
dulgence of this Court for delay, without incurring damages 
therefor. 





James M. Fiexp, plaintiff in error, vs. Dawson A. WAL- 
KER, defendant in error. 


Norg.—Judge Walker being a party in this case, did not preside, 


When a plaintiff as indorsee instituted suit on a promissory note, signed 
by three defendants as principal makers thereof, and one of the makers 
died pending the suit, and there being no legal representative of his 
estate before the court, but the case was proceeding against the living 
parties only, two of the defendants having filed the plea of non est 
factum, and offered themselves as witnesses under the statute of 1866, 
to prove that the dead party had no authority to sign their names to 
the note either as partners or otherwise: Held, that however it might 
have been, if the representative of the deceased party had been before 
the Court, so as to have bound the estate of the decedent by the judg- 
ment thereof: yet, as the case was proceeding only against the living 
parties, and the judgment to berendered would only bind them, the 
defendants were competent witnesses against the plaintiff under the 
statute. 


Complaint and motion for new trial. Decided by Judge 
Mitner. Murray Superior Court. April Term, 1867. 


Walker brought complaint on promissory notes, against J. 
T. Field, James M. Field and S. E. Field as makers, and 
Robert McClure as security. James M. and S. E. Field 
plead non est factum. 

The verdict was for $1300.00, with interest and costs. 

Several points were made during the trial, but none of ' 
them are material to the report of this case, except as follows: 
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James M. Field and 8. E. Field were offered as witnesses 
to testify that Jeremiah T. Field was not authorized by them, 
or either of them, to sign their names, or the name of either 
of them to said notes, and that no partnership ever existed 
between them, or either of them, and J. T. Field for any 
purpose whatever. It being conceeded that J. T. Field 
signed the notes and was dead, the Court refused to allow 
them to testify as to deceased’s said authority. Deceased’s 
representative was not a party to the case. 

Upon this (and other grounds,) said James M. Field moved 
for a new trial. The Judge refused the new trial, and this 
is assigned as error. 


W. H. Dapyey and J. A. Jounson, for plaintiff in error. 
C. D. McCurcurins, for defendant in error. 
Warner, C. J. 


This was an action brought by the plaintiff in the Court 
below as the indorsee of a promissory note, against J. T. 
Field, S. E. Field, J. M. Field as principal makers thereof, 
and Robert McClure security. Pending the suit, J. D. 
Field died, and there was no representative of his estate be- 
fore the Court at the time of the trial. The case proceeding 
against the other defendants, two of whom, (to-wit,) S. E. 
Field and J. M. Field, had filed the plea of non est factum. 
On the trial of the case, the two last named defendants were 
offered as witnesses in their own behalf under the statute, to 
prove that J. T. Field had no authority from them as part- 
ners, or otherwise, to sign their names to said note. Their 
evidence was rejected by the Court, on the ground that J. T. 
Field, one of the parties to the note, was dead. This ruling of 
the Court was excepted to, and is now assigned for error here. 

The decision of this question requires us to give a con- 
struction to the Act of 1866, embraced in the 3798th section 
of the Revised Code. By the general enacting clause of the 
Act, it appears to have been the intention of the Legislature, 
to make all parties to any suit pending in Court, competent 
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witnesses, unless they shall come within the exceptions provi- 
ded by the Act. One of the exceptions provided by the Act 
is, “ where one of the original parties to the contract, or cause 
of action in issue, or on trial, is dead,” in that case, “the 
other party shall not be admitted to testify in his own favor,” 
If two parties make a contract, and afterwards one of them 
dies, and the terms or validity of that contract shall be in 
issue or on trial before the Court, the other living party to 
that contract cannot be a witness in his own favor. The ob- 
vious reason of the exception is, that the living party to the 
contract shall not be permitted to testify in his own favor, as 
to the terms or conditions of that contract, when the voice of 
the other party is hushed in death, and cannot be heard. 
Now, how did the parties stand in this case towards each 
other in the Court below? The plaintiff stood on one side 
prosecuting his claim against the living defendants, S. E, 
Field, J. M. Field, and Robert McClure. J. T. Field’s rep- 
resentative was not before the Court, if indeed he had any, 
and his estate could not in any manner be affected by the 
judgment to be rendered in the case. The parties then who 
were litigating the contract, or cause of action in issue, or on 
trial before the Court, whose rights were to be affected by the 
judgment were all in life, and competent witnesses against 
each other under the Act. The plaintiff was a competent 
witness against the living defendants, (and none others were 
before the Court,) and the defendants were competent wit- 
nesses against the living plaintiff. If the representative of 
J. T. Field had been a party before the Court, and the effect 
of the evidence offered had been to exonerate 8S. E. Field and 
J. M. Field from liability by their own testimony, and to 
make the dead man’s estate liable for the whole debt, then 
there might have been some reason for rejecting their evi- 
dence, for the issue on trial then would have been, whether 
his estate should pay the whole debt or only one-third part 
of it. Those only who were interested in protecting the 
dead man’s estate from the effect of the evidence offered, as 
to his acts while in life, touching the contract, had the right 
to object to the evidence. The defendants could not be wit- 
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nesses in their own favor, to show that the dead man, J. T. 
Field had no authority from them while in life, to execute the 
note so as to make his estate liable for the whole debt. If 
the representative of J. T. Field had been before the Court, 
he would have had the right to object to the evidence, be- 
cause his intestate was one of “ the original parties to the con- 
tract or cause of action in issue or on trial,” and was dead. 
The effect of the evidence offered by S. E. Field and J. 
M. Field, was to exonerate themselves from liability to pay 
the note, and to make the estate of J. T. Field liable to pay 
the full amount of it; they would have been testifying in their 
own favor as to the contract, and against the interest of the 
dead man’s estate. But the representative of J. T. Field 
was not before the Court, and whatever might have been the 
judgment of the Court in this case, his estate would not have 
been bound by it. The parties litigating before the Court, 
and who would have been bound by its judgment, were all 
living, both the plaintiff and the defendants, and were there- 
fore competent witnesses under the statute, for and against 
each other. Let the judgment of the Court below be re- 
versed. 





Wa. G. Price, adm’r, et al., plaintiff in error, vs. LORENZO 
D. Munrog, defendant in error. 


When a certiorari is applied for under the provisions of the Code which 
does not require the sanction of a Judge, a notice to the adverse party 
that a petition for a writ of certiorari has been filed in the Clerk’s office 
of the Superior Cuurt, for the removal of a case from a Justices Court 
to the Superior Court, will be sufficient. 


Certiorari from Justices Court. Decided by Judge Vason. 
Calhoun Superior Court. March Term, 1866. 


Munroe sued Nancy Price and William G. Price as admin- 
istrator of William Price, deceased, in eleven different suits 
on as many $50 notes, in the Justices Court. 

Defendants plead tender and plene administravit. 
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At the trial two witnesses testified that they saw defendant 
tender plaintiff money in payment of these notes; they 
thought it was Confederate money, and knew not how much 
he tendered ; it was in the fall of 1864; plaintiff refused to 
take the money. 

The Ordinary’s books were introduced to support the plea 
of plene administravit, but what they showed does not appear 
by the record. 

The jury found for the defendants. 

Munroe certioraried the cases, alledging, “that the verdict 
of the jury was contrary to law and evidence, in this that the 
jury found for your petitioner, but finding they could not bind 
the assets of the estate alone, they found against (him,) when 
he ought to have had a verdict at law against Nancy Price 
and Wm. G. Price as administrator, and the securities on ap- 
peal, who were W. E. Griffin and Robert Adams, and also 
he should have had a verdict against the administrator be- 
cause he failed to support his plea of plene administravit and 
tender.” 

The certiorari was filed in the office of the Clerk of the 
Superior Court on the 21st of September, 1866. 

The following notice was served, (it does not appear when :) 


“L. D. Munrog, ‘ 
US. 
Wma. G. Price, adm’rof } 
Wn. Price, dec’d, 
And Nancy Price. J 


Verdict for defendant in Justices 
Court, 1123d District G. M. 





To P. J. Dunn, attorney for Wm. G. Price, adm’r of Wm. 
Price, dec’d, and Nancy Price. 

Srr—Please take notice that I have this day filed in the 
office of Clerk of the Superior Court of Calhoun County, a 
petition for a Writ of Certiorari in the above stated case, 
which said certiorari will stand for trial at the March Term 
of said Court, 1867. 

L. D. MUNROE, Petitioner’s Att’y.” 


When the case came on for hearing in the Superior Court 
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defendant’s attorney moved to dismiss the petition and writ 
of certiorari, because 1st, said notice was insufficient in law, or 
not the notice required by law. 2d, The petition did not 
plainly and distinctly set out the causes of error complained 
of, no error being set out. 

The Court over-ruled the motion. 

Plaintiff’s attorney moved to amend the petition by adding 
to it a copy of said notes. This the Court allowed. 

After argument the Court sustained the certiorari and or- 
dered a new trial. 

His refusal to dismiss, the allowance of the amendment 
and the granting of a new trial, are assigned as error. 


Dunn, Lon, DEGRAFFENREID and SHORTER, for plain- 
tiffs in error. 


Hoop and L. D. Munrog, Jr., for defendant in error. 


WARNER, C. J. 


This was an application for certiorari under the provisions 
of the 3980th section of the Revised Code, from the decision 
of a Justices Court. The petition was filed in the Clerk’s 
office as required by the Code, and the Clerk issued the writ 
of certiorari, directed to the Justice whose decision was com- 
plained of, who made his return in obedience thereto. The 
plaintiffs gave the defendant notice that he had filed in the 
Clerk’s office his petition for writ of certiorari, and that the 
same would stand for trial at the March Term of the Court, 
1867. A motion was made in the Court below to dismiss the 
certiorari upon the ground, that the notice of filing the peti- 
tion for certiorari in the Clerk’s office, was not a sufficient 
notice under the law, and not the notice required by law. 
The Court over-ruled the motion and defendant excepted. 
We think the notice given of the filing the petition for eertio- 
rari was sufficient under the law, in this case. When a cer- 
tiorari is applied for under the provisions of the Code, other 
than from the decision of the Inferior Court, and Court of 
Ordinary, which require the sanction of the Judge, no notice 
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of the sanction of the writ of certiorari is required; but a 
notice that a petition for a writ of certiorari has been filed in 
the office of the Clerk of the Superior Court for the removal 
of a case from a Justices Court to the Superior Court, is a 
sufficient notice under the law ; the sanction of the Judge not 
being required to the writ in such cases, notice thereof is not 
necessary. To correct the errors in a Justices Court a certio- 
rari is obtained by filing a petition therefor in the Clerk’s 
office. To correct the errors in the Inferior Court or Court 
of Ordinary, the sanction of the Judge is required, and notice 
of such sanction, must be given. In the one case, notice of 
the filing the petition must be given; in the other, notice of 
the sanction of the writ. 

The grounds of error were sufficiently set forth in the peti- 
tion to enable the Court to understand and decide upon them, 
The Court below also had the discretion to allow the amend- 
ment. We find no error in the judgment of the Court order- 
ing a new trial in the case. 

Let the judgment of the Court below be affirmed. 





Louis Stix & Co., plaintiffs in error, vs. 8. Pume & Co., 
defendants in error. 


1, This Court will not control the discretion of the Court below in refusing 
to continue a case, when the party applying therefor fails to state any 
material fact which he expects to prove by the witness whose evidence 
he seeks to obtain, applicable to the issue on trial before the Court. 


2. When the Court charged the jury upon the trial of an issue as to the 
truth of the plaintiff’s affidavit in sueing out an attachment, ‘‘that if 
they believed from the testimony, that the defendants were not about to 
remove beyond the limits of the county on the 14th day of December, 
1866, the day on which said attachment was sued out, then they must 
find the issue in favor of the defendants.’’ Held, that although the 
charge of the Court was too stringent in confining the inquiry of the 
jury to the precise day on which the attachment was sued out, yet, the 

verdict being right under the evidence contained in the record, a new 

trial will not be granted for that error in the charge of the Court. 
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Traverse of attachment affidavit. Tried before Judge 
Worritt, Muscogee Superior Court. May Term, 1867. 


On the 14th ef December, 1866, Louis Stix & Co., in said 
county, sued out attachment against Simon Pump, David 
Marks, Isaac Marks and Jacob Marks, partners under the 
firm name of 8. Pump & Co., on the ground that said de- 
fendants were indebted to them $5,027.96, and that they 
were about to remove beyond the limits of said county. The 
attachment was levied on certain goods, and at the return- 
term, the defendants, by their attorneys, traversed said ground. 
Upon this issue was joined. When this issue came on for 
trial, on the appeal, plaintiff’s attorneys moved for a continu- 
ance upon the ground that “ plaintiffs reside in Cincinnati, 
Ohio; about September or October last, plaintiffs sold to de- 
fendants bills of goods amounting to something like $14,000 
or $15,000, some on thirty days’ and some on four months’ 
credit—defendants were selling goods at Memphis, Tennessee, 
and Columbus, Georgia; that the firm of S. Pump & Co. 
consisted of S. Pump, David, Isaac and Jacob Marks ; Isaae 
and Jacob attended to the business in Columbus, and §S, 
Pump and David Marks resided at Memphis and attended 
to the business there ; that said David was the father of said 
Isaac and Jacob ; that said David and Pump were the lead- 
ing and controlling members of the firm; Isaac and Jacob 
were young men and came to Columbus some time in 186—; 
that the defendants formerly resided in Cincinnati: that 
plaintiffs, early in December last, heard a rumor that S. Pump 
& Co. had sold out their goods; one of the plaintiffs, Swartz, 
started immediately to Memphis to look after their claim ; 
could not get an interview with the Memphis partners ; came 
immediately to Columbus and saw said Isaac and Jacob. He 
pressed them for some settlement of his claim, they said their 
father and Pump had sold out the entire stock of goods to 
one Wolf, but they knew nothing of the terms of the sale, the 
proceeds of the sale had all been sent to their father in Mem- 
phis, and referred Swartz to him for information ; they said 
their father and Pump managed the whole business, and they 
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regretted their condition ; that as soon as they could get over 
their embarrassments, they had no doubt but the entire claim 
would be settled, and further that they were then out of business 
and would leave Columbus as soon as they could get employ- 
ment elsewhere. Swartz returned to Memphis, had an inter- 
view with David Marks, was told by him that they had sold 
out the stock of goods, but gave him little satisfaction as to 
the terms of the sale, the amount received, or what had 
become of the money. That on the 14th of December, 1866, 
he sued out said attachment returnable to March Term of the 
County-Court. Sometime before that Court defendant’s coun- 
sel took out interrogatories for David Marks, M. Wolf and 
S. Pump, which were fully crossed by plaintiff’s attorneys for 
the purpose of proving a full discovery from said parties as 
to the entire transaction, as well as to the relationship, ages 
and residence of all the members of the firm, that counsel for 
defendants informed counsel for plaintiffs that said interroga- 
tories had been forwarded to Memphis for execution, and 
afterwards, and about the time of the session of the County- 
Court, defendants’ counsel informed them that they had 
information from Memphis that said interrogatories had been 
executed and mailed, and were on their way here. 

That they, relying on the facts as to said interrogatories 
having been mailed, were satisfied that the answers to them 
would contain all the discovery which they could get from 
said defendants, and therefore they did not sue out interroga- 
tories for themselves for defendants ; four or five days before 
the time of the Court then in session, defendants’ counsel told 
them that the interrogatories had not come to Columbus, but 
were probably lost in the Western rivers in March last. They 
then at once took out interrogatories for said witnesses, which 
were crossed by defendants’ attorneys on the first day of this 
term, and on that day they were forwarded to Memphis for 
execution, and they had not been returned. The application 
was not for delay, but for a full discovery from defendants 
and M. Wolf. 

When asked what they expected to prove by the witnesses, 
they stated that they could not state exactly what particular 
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facts they would expect to prove by them, because Swartz had 
said that in his interview with the parties, they declined to 
give him any satisfactory information about the transaction. 
It farther appeared that the interrogatories first mentioned 
were taken out in the case of M. Wolf, and not in this case. 
Defendants’ attorneys offered to consent to a continuance if 
plaintiffs’ attorneys would state that they expected to prove 
by either of said witnesses any fact showing that defendants 
were about to remove. Plaintiffs’ attorneys replied that they 
would only say they hoped to prove something. The Court 
refused the continuance. 

The trial proceeded, and the following testimony was ad- 
duced. 

Said Swarvz testified : that said Isaac and Jacob told him 
they had nothing to do at Columbus, knew not where to go 
or how to make a living, that one of M. Wolf’s men was 
keeping the store at Columbus, that they would move away 
as soon as they could find a place to work in, but they did 
not say when they would leave Columbus or where they 
would go, they said they did not know. They said they 
knew not how much was gotten for the stock. All this was 
on the 14th December, 1866. 

JACOB MaRKs testified: that he did not tell Swartz he 
intended to leave Columbus, &c., as above: that he did not 
intend to move out of said county, but in fact had, on the 
11th of December, 1866, made arrangements with Ullman, 
agent of Wolf, to remain permanently at Columbus and 
clerk for Wolf. He swore that he did not tell Grigsby E. 
Thomas, Jr., that he and his brother Isaac were not going 
to leave Columbus till the week after the 14th of December 
aforesaid. 

Isaac MARKS testified substantially and almost literally 
the same as Jacob had testified to. He said he never heard 
said agent of Wolf say to said Thomas, that he and his 
brother Jacob would not leave Columbus until the week 
after said 14th of December. 

ULLMAN testified : that he came to Columbus about the last 
of November, 1866, as agent of Wolf, who had bought out 
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the store of S. Pump & Co., in Columbus ; as such agent, he 
employed Isaac and Jacob, on the 11th of December, 1866, 
to clerk in Columbus for Wolf. Said Thomas came into the 
store about the 14th of December, 1866, asked for Jacob and 
Isaac; he told Thomas they were not in, but did not, to his 
knowledge, say they would not leave Columbus until the 
week after the 14th of December, 1866. 

Said THomas, in rebuttal, testified: that he had a claim 
against S. Pump & Co., went into what he thought was their 
store, saw Ullman, asked for Isaac and Jacob, Ullman said 
nothing but pointed to the sign, “ M. Wolf, Successor to §. 
Pump & Co.” He said to Ullman that he heard Isaac and 
Jacob were going away ; Ullman replied that they were not 
going “this week,” would not go “until next week.” No 
one else was present but himself and Ullman, it was on the 
14th of December, 1866. 

Swartz was reintroduced, testified more particularly but 
substantially to nothing additional to his testimony aforesaid. 

The Court charged the jury as appears by the motion for 
new trial. 

The verdict was for S. Pump & Co. 

Plaintiffs’ attorneys moved for a new trial on the grounds 
that the Court erred in overruling said motion for a continu- 
ance, in charging the jury that if, from the testimony, “ they 
believed defendants were about to remove from the County of 
Muscogee on the 14th day of December, 1866, the day on 
which said attachment was sued out, then they must find the 
issue in favor of the plaintiff; but on the other hand, if the 
jury believed from the evidence, that the defendants were not 
about to remove beyond the limits of said county on the 14th 
of December, 1866, the day on which said attachment was 
sued out, then they must find the issue in favor of the de- 
fendants.” 

The Court overruled the motion, and this is brought up 
for review. 


INGRAHAM, CRAWFORD & Pov, for plaintiffs in error. 


Moses & GARRARD, for defendants in error. 
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WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in refusing the motion for a new trial on the 
grounds specified therein, We will not control the discretion 
of the Court below in refusing to continue the case, upon the 
statement of facts exhibited by the record. The failure of 
the plaintiffs’ attorneys to state that they expected to prove 
by either of the witnesses any facts showing that the defend- 
ants were about to remove, was sufficient to sustain the judg- 
ment of the Court upon this point. The question in issue 
then before the Court to be tried, was whether the defendants 
were about to remove. 

The Court charged the jury, “that if they believed from 
the testimony, that the defendants were not about to remove 
beyond the limits of the county on the 14th day of Decem- 
ber, 1866, the day on which said attachment was sued out, then 
they must find the issue in favor of the defendants.” We 
think the charge of the Court was rather too stringent in con- 
fining the inquiry of the jury to. the precise day on which 
the attachment was sued out ; for the party may, by his acts 
and conduct, show his intention to remove the day before 
sueing out the attachment, or about that time. Did the 
evidence show that the defendants were about to remove from 
the county on that day or about that time, so as to authorize 
the plaintiffs to take out an attachment on that day? Whether 
the plaintiffs are authorized under the statute to sue out an 
attachment on the ground stated, depends upon the acts and 
conduct of the defendants, showing their intention at or about 
the time the attachment is taken out. The verdict in this 
case being right under the evidence contained in the record, 
we will not reverse the judgment in refusing to grant a new 
trial. 

Let the judgment of the Court below be affirmed. 
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Tue SouTHERN Express Company, plaintiff in error, vg, 
GEoRGE T. BARNES, trustee for his WIFE, defendant in 
error. 


A common carrier, according to the law of this State, cannot limit his 
legal liability as such, imposed upon him by that law, by any notice 
given either by publication, or by entry on receipts given for the goods 
or tickets sold; but he may make an express contract with the shipper 
of the goods, which may be proved outside of the receipt given there- 
for, and will then be governed thereby. 


Assumpsit, &c. Tried before Judge Gipson. Richmond 
Superior Court. June adjourned Term, 1867. 


_ Barnes, as trustee for his wife, averred that on the —— 
day of April, 1862, John Kerr, of Memphis, Tennesssee, de- 
livered to the Southern Express Company at Memphis, (they 
being common carriers between Memphis and Augusta, Geor- 
gia,) a package containing $1,160.73, in Confederate States 
treasury notes, worth that sum of money, which were the 
property of Barnes’ wife, addressed to Dr. L. A. Dugas, 
Augusta, Georgia, for said wife; that they accepted it as 
common carriers, &c., but failed to deliver it, &c. The plea 
was general issue. 

Evidence as to the delivery of the package to the Express 
Company, was introduced on both sides. _Plaintiff’s witness 
testified that he took a receipt for the package, and that the 
receipt was lost or destroyed. On 6th June, 1862, Memphis 
was cut off from Augusta by the Federal army, and consignee 
(and plaintiff) knew nothing of the bailment until 27th 
October, 1865. It was admitted that no demand was made 
on the Company for the package, or for payment for its non- 
delivery, till November, 1865. 

The plaintiff having closed, the defendant offered the fol- 
lowing form of receipt, (after proving that it was the form of 
their receipts in April, 1862,) : 


“ SouTHERN Express CoMPANY. 


Memphis, ————— 
Received of ——-—— package, sealed and said to con- 
tain ——_——, addressed —--——,, to be forwarded as ad- 
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dressed. It is agreed, and is a part of the consideration of 
this contract, that the Southern Express Company is not to 
be held responsible except as forwarders, nor for any loss or 
damage arising from the dangers of railroad, ocean, steam or 
river navigation, fire, &c., unless specially insured and so 
specified in this receipt, and in no event to be held responsi- 
ble for the safe transportation of the articles herein receipted 
for, after the same shall have been delivered to other parties, 
which the Southern Express Company is hereby authorized 
to do, for completing the transportation or delivery, nor is it 
to be liable for any loss or damage whatever, unless claim be 
made therefor within ninety days from its delivery to it.” 
(Signed by the Agent.) 


After argument defendant’s attorneys requested the Court 
to charge the jury, that that receipt was the contract between 
the parties, and that unless notice of the claim was given to 
defendants within ninety days, according to the terms of the 
receipt, the plaintiff could not recover. The Court refused 
so to charge, but charged that eed was not bound by the 
terms of said receipt. 

The verdict was for $600.42 in gold, with interest from 
15th November, 1865, and costs, against defendant. 

The defendant assigns as error the charge of the Court, 
and the refusal to charge as aforesaid. 


Witur1AM T. Goutp, for plaintiff in error. 


JosEPH B, CumMinaG, for defendant in error. 


WaRNER, C. J. 

This case was argued in connection with the case of the 
Southern Express Company vs. Edward B. Purcell,* and the 
same question made in this case as in that, in regard to the 
receipt of the defendant, limiting his legal liability therein as a 
common carrier. The same ruling of the Court in that case 
applies to this case, and must be controlled by it, so far as that 
question is concerned. That being the only question involved 
in this case, the judgment of the Court below is affirmed. 


* Q. V.—post. 
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Mary A. Sanps, plaintiff in error, vs. MIcHAEL Marsure, 
defendant in error. 


When goods were sold and delivered to a married woman living separate 
and apart from her husband in the State of Tennessee, on her individ- 
ual credit, and it appearing upon the face of the bill that by the laws 
of that State she was considered as a free dealer: Held, that she might 
be sued in equity in the Courts of this State, and be restrained by in- 
junction from making a fraudulent transfer of goods in her possession, 
for the avowed purpose of defeating the claim of her Tennessee cred- 
itor, who had no adequate legal remedy against her to recover hig 
demands. 


Bill for Injunction. Demurrer. Decided by Judge War- 
NER. Fulton Superior Court. April Term, 1867. 





Marburg’s bill made the following case: Mary A. Sands 
owed him $3,753.36 for goods, wares and merchandise sold 
to her, (of which he gave a bill of particulars). She refuses 
to pay any part of it, and threatens, if he sues her or insti- 
tutes any legal proceedings to collect his claim, to immedi- 
ately transfer or assign all her property, so as to defeat the 
collection of his claim; she then had at the depot of the 
Macon and Western Railroad Company in Atlanta, Georgia, 
in packages and boxes, a large quantity of goods, wares and 
merchandise worth $4,000, or other such sum; he knew not 
. what she intended to do with said goods, but believed she 
would do anything with them, necessary to defeat his rights. 
He avers that she cannot be held to bail, that he cannot attach 
the goods, and prays a discovery as to the allegations afore- 
said, and injunction against her transferring, assigning or 
otherwise putting said goods out of her possession, or out of 
the reach of legal process. 

The bill was sanctioned, injunction was issued and served. 
Defendant demurred generally. 

Before argument, and by leave of the Court, and without 
prejudice to the injunction, the bill was amended by the fol- 
lowing averments : | 

The defendant was at Nashville in Tennessee, (she being 
the wife of one John E. Sands, of Kingston, Bartow County, 
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Georgia,) her husband became insolvent, and entirely failed 
to give any assistance towards the support of his wife and 
children; she, by her own labor and management, supported 
herself and children, and was abandoned by her husband, he 
leaving her in Tennessee without any support; after such 
separation, Marburg sold her on credit goods, &c., from time 
to time, until by her own labor and management she acquired 
good credit, and was enabled to buy goods in her own name, 
in which her husband did not, nor, by the laws of Tennessee, 
could claim any interest; by the laws of Tennessee, goods 
acquired thus under such circumstances are not subject to the 
debts of her husband; she became indebted to plaintiff as 
stated in the bill ; that the contract was made while she lived 
at Nashville, and while plaintiff lived there, and was to be 
performed at Nashville, Tennessee; that thus abandoned, she 
had left Tennessee and settled in Upson County, Geor- 
gia, and leaving her children there, had removed to At- 
lanta, Georgia; her husband has not, nor does claim any 
interest in the said goods in her possession, has wholly 
abandoned her and gives her. no assistance, is clerking 
in a small store, and is wholly insolvent; by the sale 
of goods which Marburg let her have, she bought, in her 
own right, a lot of cotton, and promised out of the pro- 
ceeds to pay Marburg, she sold her cotton for a large 
profit, bought other goods, and then had in Atlanta about 
$10,000 worth of goods in her own right, as a free dealer, as 
she was considered and known to be in Tennessee; but she 
did not pay Marburg, and afterwards being in Nashville, 
asked one person not to inform Marburg that she was there, 
and asked another to inform him that she had gone to Chat- 
tanooga, when in fact she had gone to Cincinnati; thereupon 
Marburg threatened to sue, and she thereupon threatened to 
transfer her goods so as to defeat his claim, and did sell at 
auction in Atlanta, seven hundred dollars’ worth of goods for 
two hundred dollars. 

He avers that her husband cannot be made liable for these 
goods, nor can they be sold for his debts, and asserts that he 
is not a proper party to the bill, praying, however, that if 
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the Court should hold him to be a necessary party, time might 
be given for perfecting service upon him, and that she and 
her husband be enjoined as prayed for in the original bill, 

To the bill as amended, the defendant again demurred gen- 
erally. 

The demurrer was overruled and defendant ordered to 
answer. 

Plaintiff in error excepted to that ruling and order. 


GLENN & Son, HENry Jackson, HAMMonpD, Mynatr & 
WELEORN, for plaintiff in error. 


A. W. Hammonp & Son, for defendant in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in overruling the general demurrer to the com- 
plainant’s bill. This was a bill filed by a creditor to restrain 
the defendant by injunction from fraudulently disposing of 
her goods to defeat his claim, under the peculiar state of facts 
stated therein,—and the question is whether a court of 
equity in this State has jurisdiction todo so. The debt of 
the complainant against the defendant was contracted in the 
State of Tennessee, where the bill alleges she was considered 
by the laws of that State as a free dealer. She not only 
threatened to dispose of her goods for the avowed purpose of 
defeating the collection of complainant’s debt, but had actu- 
ally sold at auction in the city of: Atlanta, seven hundred 
dollars’ worth of her goods for two hundred dollars. She not 
only contracted the debt with the complainant in Tennessee 
as a free dealer, but she was contracting and disposing of her 
goods in this State as her separate property. The complain- 
ant could not hold her to bail, nor sue out an attachment 
against her property; there she was in the city of Atlanta, 
openly threatening fraudulently to dispose of her goods to de- 
feat the complainant’s demand, and actually proceeding to do 
so by making sale thereof at auction for less than half the 
value of the same. 
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Was the complainant remediless in the Courts of this State ? 
The 4119th section of the Revised Code declares, that “ Any 
person who cannot sue at law may complain in equity, and 
every person who is remediless elsewhere may claim the pro- 
tection of a court of equity, to enforce any right recognised 
by the law.” By the 3149th section it is declared that 
equity, by a writ of injunction, may restrain the acts of pri- 
vate individuals, which are illegal or contrary to equity and 
good conscience, and for which no adequate remedy is provided 
at law. The granting and continuing of the injunction must 
always rest in the sound discretion of the Judge, according 
to the circumstances of each case. Revised Code, section 
3153. ‘Courts of equity constantly decline to lay down any 
rule which shall Zimit their power and discretion as to the 
particular cases in which injunctions shall be granted or with- 
held. And there is wisdom in this course, for it is impossible 
to foresee all the exigencies of society which may require 
their aid and assistance to protect rights or redress wrongs.” 
2d Story’s Com. on Equity, 227, section 959. This extraor- 
dinary power of the Court, however, ought to be exercised 
with great caution, and applied only in very clear cases and 
in such manner as to prevent injustice and unnecessary 
injury. 

In this case, the chancellor below allowed the injunction to 
be dissolved and the defendant restored to the possession of her 
goods, by giving bond and security to pay the eventual con- 
sideration money in the complainant’s suit. Taking the 
allegations in the complainant’s bill to be true, as the general 
demurrer thereto admits, it was, in our judgment, properly 
overruled, 

Let the judgment of the Court below be affirmed. 


35 
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Moses P. GREEN, plaintiff in error, vs. BENJAMIN F. Hatt, 
administrator, de bonis non, cum testamento annexo of Wii1- 
1AM FULCHER, deceased, defendant in error. 


By the Act of 1854, a credit entered on a promissory note in part pay- 
ment thereof, after the statute of limitations has commenced running, 
in order to form a new starting point from which the statute will com- 
mence to run, must be subscribed by the party making it, or by some 
other person by him lawfully authorized to do so. 

As the law stood at the time of the passage of the Act of 1854, it took 
effect from the date of its passage, and not from the time of its publi- 
cation. 


Complaint on Note. Statute of Limitations. Decided by 
Judge Aveustus REEsE. Richmond Superior Court. April 
Term, 1867. 


This was complaint by Green against Hall in his said rep- 
resentative capacity, on the following promissory note : 


“ $846.77. October 10th, 1851. 
One day after date, I promise to pay to M. P. Green, or 
bearer, the sum of Eight Hundred and Forty-six Dollars 
and Seventy-seven cents, in renewal of a note given by Wil- 
liam Fulcher. Ann C, FULCHER, 
Executrizx,” 
On which note was this endorsement : 


“10th December, 1855.—Received of James A. Templeton 
for Ann C. Fulcher, executrix on the estate of William Ful- 
cher, deceased, the sum of Two Hundred and Forty-four 
Dollars and Fifty-six cents. M. P. GREEN.” 


At December Term, 1865, it was taken to the Superior 
Court by consent appeal. Subsequently at October Term, 
1866, plaintiff’s declaration was amended by adding a count, 
declaring that Ann C. Fulcher, as executrix of William Ful- 
cher, deceased, was indebted to plaintiff $846.77, on 10th 
October, 1851, for money had and received for the use and 
benefit of the estate of said deceased. 

And again at January Term, 1867, plaintiff again amended 
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his declaration by alleging that said defendant in error, in 
his said representative capacity, was indebted to him, &c., on 
the following note : 
*‘ January Ist, 1843. 
One day after date, I promise to pay Jesse P. Green, or 
bearer, Five Hundred and Ninety-three Dollars and Thirty- 


eight Cents, for value received. 
| WILLIAM FULCHER.” 


On this last note was a credit for $75, dated 18th Octo- 
ber, 1844. 

The defendant plead non assumpsit ; that the first note was 
the private undertaking of Ann C. Fulcher, and did not bind 
William Fulcher’s estate; as to the last note, payment and as 
to the open account and both notes, the statutes of limitations 
applicable to each. 

Before the jury was empanelled, by consent of counsel, to 
save time, a motion was made to exclude the note sued on 
from the jury, because it was barred by the lapse of time, 
there being no new promise in writing, as required by the 
Act of 1854, 

The Court sustained the motion and ordered a verdict for 
the defendant. 

This decision and order are assigned as error. 


Frank H. MILter, for plaintiff in error. 
JoHN T. SHEWMAKE, for defendant in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in deciding that the note sued on was barred by 
the statute of limitations. By the Act of 1854, the credit 
entered on the note, of part payment thereof, must be sub- 
scribed by the party making it, or some other person there- 
unto by him Jazwfully authorized, if made after the statute of 
limitations has commenced running, in order to revive the 
same, or to form a new starting point from which the statute 
will commence running. In this case the credit on the note 
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was not subscribed by the party making it, nor does it appear 
that it was done by her authority—the credit on the note js 
subscribed by the payee thereof. The statute of 1854, as 
construed by this Court in Holland vs. Chaffin & Lane, 
(22d Ga. Rep., 343,) is decisive of this question. The Re- 
vised Code declares that a new promise, in order to renew a 
right of action already barred, or to constitute a point from 
which the limitation shall commence running on a right of 
action not yet barred, must be in writing, either in the party’s 
own handwriting, or subscribed by him or some one author- 
ized by him. A payment entered upon a written evidence of 
debt by the debtor, or any other written acknowledgment of 
the existing liability, is equivalent to a new promise to pay. 
Sections 2883, 2884. The Act of 20th February, 1854, ex- 
pressly declares that it shall take effect from and after the 
date of its passage. We have no dispensing power to say 
that it shall not do so, on account of its not being published, 
under the law as it existed at the time of the passage of that 
act. 
Let the judgment of the Court below be affirmed. 
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Joun D. Pore, plaintiff in error, vs. W1LL1AM SoLomons, 
E. H. Wruurams & Co., and Witi1Am E. Warkins, 
defendants in error. 


1. Where Williams borrowed of Solomons five hundred dollars, and prom- 
ised to pay six per cent. per month for the use thereof for a part of the 
time, and five per cent. per month for the balance of the time, which 
was paid but not credited on the note, and afterwards sold out his en- 
tire property to a third party who obligated himself to pay Solomons 
the five hundred dollars,—on a bill filed by a creditor of Williams 
against Solomons and the third party who purchased Williams’ entire 
property, alleging that Williams had left the State and was entirely in- 
solvent, praying that the usurious interest paid by his insolvent det tor 
Williams to Solomons, might be credited on the five hundred dollar 
note, and that the purchaser of Williams’ property might be restrained 
from paying the amount of the usurious interest over to Solomons, and 
be decreed to pay the same to the creditor’s demand: Held, that the 
creditor was entitled to have an account taken of the amount of usury 
paid by Williams, the insolvent debtor, to Solomons, and to have that 
amount applied in payment of his debt. 

2, Although a party may have a common-law remedy, yet, if it is not as 
complete and effectual as it would be in a court of equity, the latter 
Court having first taken jurisdiction of the cause, will retain it. 


Motion to dissolve Injunction. Decided by Judge Cox- 
LIER. Chambers. Fulton County. September, 1867. 


The allegations in Pope’s bill were, that E. H. Williams 
& Co., (composed of Williams and Thomas H. Bomar,) 
rented from him a store-room at $175 per month, and were 
in arrears with him $500 with interest, for rent of September, 
October, November and December, 1866; that on 1st Janu- 
ary, 1866, E. H. Williams borrowed of William Solomon 
$500, agreeing to pay him five or ten per cent. a month as 
interest, payable monthly, that this interest was paid until a 
large amount had been received by Solomon, which ought to 
have been credited on the principal and lawful interest, which 
would have reduced the debt to the sum of $262, but had 
been applied to discharge such usury; that in March, 1867, 
E. H. Williams had an interest in a stock of goods worth 
$1,500 or $2,000, that he then sold his interest therein to 
William E; Watkins, Watkins agreeing in writing to pay 
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Solomon the entire amount for all the money borrowed from 
Solomon, with all the usury on the same, and charge the same 
as paid to Williams on account of said stock; Williams ab- 
sconds, leaving no property in the State, and Bomar is 
insolvent. Discovery is sought from Bomar as to said in- 
debtedness and his insolvency, from Watkins as to his pur- 
chase and how he was to pay for it, and from Solomon as to 
the amount loaned, at what rate, how much has been paid, &e. 

The prayer is that Watkins be enjoined from paying Solo- 
mon till further order, and that any balance due from 
Watkins to Williams, after paying Solomon what is due him, 
(allowing him lawful interest only, and charging him with 
the usury received,) may be paid by Watkins to Pope. 

The bill was sanctioned by Judge Warner, (then Judge of 
the Coweta circuit). Injunction was issued, and the bill was 
served on Solomon and Watkins. 

Solomon answered that, according to his information, in 
February, 1866, said E. H. Williams & Co. went into said 
store as tenants of one Queen, and afterwards, and before 1st 
September, 1866, became by some arrangement Pope’s tenants, 
and paid him all rent due to that date, and on that day, with 
notice to Pope, Bomar withdrew from the firm, (he says this 
discharged the firm,); that E. H. Williams did not owe 
Pope $500 or any sum for rent from 1st September to Ist 
December, 1866; he loaned Williams $500 on 24th May, 
1866, at six per cent. per month, for thirty days, and took 
from Williams therefor his five promissory notes for $100 
each, with William Watkins as security; Williams did not 
pay the notes when due, but continued to use the money, and 
paid Solomon thirty dollars on the first of each month for 
five months; that they then changed the rate to five per cent. 
a month, and accordingly Williams paid Solomon twenty-five 
dollars a month for five months more, ending 24th February, 
1867, which paid up to 24th March, 1867, and he never 
paid anything since. 

Solomon and Watkins both answered that Williams owned 
an interest in the stock of goods and store-house on the cor- 
ner of Whitehall and Peachtree streets, together estimated at 
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$2,000, and on the 23d March, 1867, in writing, sold to 
Watkins all his said interest in consideration that he (Wat- 
kins) would pay off and discharge all the debts of said con- 
cern due for the stock, amounting to $1,500, and “also for 
and in consideration of the sum of five hundred dollars which 
I (Williams) owe to William Solomon for borrowed money, 
and for which he, the said Watkins, is security,” that Wat- 
kins was no party to the contract for usury, but was bound 
as security on said notes and was to pay them to Solomon 
without usury; they admit Bomar’s insolvency, and that 
Williams absconds, and so far as they know, left no property 
in this State. 

In September, 1866, a motion was made to dissolve the in- 
junction and dismiss the bill for want of equity. To support 
his bill, Pope read in evidence his affidavit, to the effect that 
his said store-room was rented by him to said Williams and 
Bomar from March, 1866, to January, 1867, and that four 
months’ rent, to-wit: $500, with interest, was due to him by 
them. 

The chancellor sustained the motion on the ground taken, 
and dismissed the bill. This decision is brought up for re- 


view. 
Brown & Pops, for complainant, plaintiff in error. 


Hitt & CanvieEr, for defendants in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in dissolving the injunction and dismissing the 
complainant’s bill for want of equity. The complainant is a 
creditor of E. H. Williams & Co., who are insolvent. Wil- 
liams sold out his stock of goods to Watkins, the latter obli- 
gating himself to pay certain debts due by Williams on 
account of the stock of goods so purchased, including a note 
of five hundred dollars due to Solomon. The complainant 
alleges that the note to Solomon was given upon an usurious 
contract—that Williams has already paid usurious interest 
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upon that note, which, if it had been credited thereon, would 
have reduced the same to the sum of two hundred and sixty- 
two dollars: that is to say, after deducting the amount of 
the usurious interest paid by Williams to Solomon, there is 
now due upon the note, only the sum of two hundred and 
sixty-two dollars which Watkins ought to pay Solomon under 
his obligation as the purchaser of Williams’ stock of goods, 
instead of five hundred dollars ; and that the complainant as 
the creditor of his insolvent debtor, is equitably entitled to 
have an account of the usurious interest paid by him to Solo- 
mon, and that the same be credited on the note; that 
Watkins be enjoined from paying to Solomon any more than 
what is lawfully due on the five hundred dollar note, after 
crediting the same with the amount of usurious interest paid 
by Williams to Solomon, and then to account with and pay 
over to complainant what may be remaining in his hands due 
to Williams for the stock of goods purchased from him—in 
payment of his demand against Williams. In other words, 
the complainant seeks to reach such an amount of the effects 
of Williams, his insolvent debtor, as may be remaining in 
the hands of Watkins, after the debt due by Williams to 
Solomon shall be purged of the usury ; that Watkins ought 
not, either in law or equity, to pay more than two hundred 
and thirty-eight dollars out of the effects purchased by him 
from Williams, under his agreement to the Solomon note, and 
that as a creditor of Williams he is entitled to have the bal- 
ance remaining in the hands of Watkins applied to the pay- 
ment of his demand. 

Such is substantially the case made by the complainant’s 
bill. Lawful interest in this State for the use of money 
loaned, is seven per cent. per annum. Usury is the reserving 
and taking, or contracting to reserve and take, either directly 
or by indirection, a greater sum for the use of money than 
the lawful interest. The effect of usury is to annul and 
make void the contract for the usury—the lender having the 
right to recover the principal sum loaned, with legal interest. 
All titles to property made as a part of an usurious contract, 
or to evade the laws against usury, are void. Revised Code, 
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sections 2023, 2024, 2025. The contract by Williams to pay 
the uswry to Solomon, was void, aud he would have been en- 
titled under the law to have recovered it back in a suit 
instituted therefor. 

But it is said, no one but the party who pays the usury 
can take advantage#of it—that it is a personal privilege not 
extended to strangers. As a general abstract proposition, it 
is true that a contract for usury cannot be avoided by a mere 
stranger to the transaction. But here the complainant is not 
a mere stranger having no interest in the result of this usuri- 
ous transaction between Solomon and Williams, he is a cred- 
itor of Williams, claims under and through the latter to the 
extent of his debt; his interest is affected by the usurious 
contract, and to the extent of that interest he is entitled to be 
heard in relation to it; there is a legal privity between the 
complainant and his insolvent debtor ; he is interested in his 
insolvent debtor’s estate, so far as the payment of his debt is 
concerned, and is not, therefore, an officious interloper. Dix 
vs. Van Wyck, 2d Hill’s N. Y. Rep., 522; Post vs. Dart, 
8th Paige’s Ch. Rep., 639. 

1. Having an interest as a creditor in the property and 
effects of his absconding insolvent debtor, he is equitably en- 
titled to the assistance of the Court to restrain Watkins from 
paying over to Solomon the full amount of the five hundred 
dollar note out of the effects of Williams in his hands, until 
the usurious transaction can be investigated, and to have his 
debt paid, if there shall be found sufficient funds for that 
purpose in the hands of Watkins, upon the final hearing of 
the cause. 

2. It was also insisted that the complainant in this case 
had an adequate common-law remedy by garnishment. Al- 
though the complainant might have sued out a process of 
garnishment under the provisions of the Code, yet, upon the 
facts as stated in the record, we do not think his common-law 
remedy would have been as complete and effectual, as in a 
Court of equity ; besides, the latter Court having first taken 
jurisdiction of the cause, will retain it. Revised Code, sec- 
tions 3040, 3041. 

Let the judgment of the Court below be reversed. 
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JAMES A. RALSTON, by his guardian ad litem, plaintiff ip 
error, vs. BEVERLY THORNTON, administrator of James 
A. Ralston, deceased, and NaTHAN BozEMAN and Wire, 
defendants in error. 

In December, 1864, Ralston died intestate, leaving a widow and three 
minor children as his heirs-at-law. In March, 1865, one of the chil- 
dren died, and in April, 1866, another of the children died, leaving the 
widow and the other surviving child as their heirs-at-law. The prop- 
erty of Ralston the first decedent, remained in the possession of 
Thornton, his administrator. In February, 1867, the widow intermar- 
ried with Bozeman. Ona bill being filed by Thornton, the adminis- 
trator of Ralston, for direction: Held, that the widow was entitled to 
inherit one-half of the estate, as the heir-at-law of her deceased 
husband and children, notwithstanding her intermarriage with Boze- 
man before the property had been reduced to possession by her, and 
that the marital rights of the husband did not attach to any part of the 
property under the provisions of the Act of 1866. 


Bill for direction, &e. Decided by Judge CoE. Bibb 
County. Chambers. September, 1867. 


Thornton filed a bill for direction, &c., against Nathan 
Bozeman and his wife, and James A. Ralston, containing the 
following averments : 

On the 12th of December, 1864, James A. Ralston, of 
Bibb County, Georgia, died, leaving a very large estate of 
realty, personalty and choses in action. He left, surviving 
him, his widow Aurelia L. and three minor sons, Henry G., 
David and James A. Ralston. 

Thornton administered on his estate in January, 1865, and 
took the whole of it into possession. 

Henry G. died on the 30th of March, 1865, aged but 
nineteen years, and David died in April, 1866, before he at- 
tained his majority. These deceased sons left no wives nor 
issue, and no debts, but neither of them has ever had an ad- 
ministrator. , 

In February, 1867, the widow was married to Dr. Nathan 
Bozeman. He, for his wife, demands one-half of said estate 
from said administrator, but the minor, James A. Ralston, 
claims that under the laws of distribution of Georgia, he is 
entitled to three-fourths of the estate, and has notified the 
administrator not to settle with Bozeman. 
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The magnitude of the estate, and the changes incident to 
the laws of Georgia in these revolutionary times, make it 
proper that the administrator should be directed by the Court 
how to distribute the same. 

By the answers of Bozeman and wife and the guardian 
ad litem of said minor, many matters are set forth in no wise 
pertinent to the main and indeed the only question made by 
this record. 

In anticipation of their marriage, Nathan Bozeman and 
Aurelia L. Ralston entered into « contract, to-wit: on the 
7th of February, 1867, which, after reciting their respective 
residences, their contemplated nuptials, and that Aurelia L. 
“is seized and possessed, in her own right, of a considerable 
estate both real and personal, consisting of lands, money, 
stocks and other things, as one of the heirs and distributees of 
her late husband, James A. Ralston, deceased, and as heir and 
distributee of her two children, Henry G. Ralston and David 
Ralston, deceased,” stipulated that, in consideration of said 
marriage, all of said estate should “ remain and continue her 
separate estate, and not vest, by marriage, in her said intended 
husband, the said Nathan L. Bozeman, or be in any way sub- 
ject to his alienation, or to the payment of his debts now 
owing or hereafter to be contracted by him; that all and 
singular the estate and property aforesaid, belonging to her, 
the said Aurelia L., or which she is entitled to, or may accrue 
to her as aforesaid, shall be subject to her disposition by will, 
and should she die without having a will, in that event one 
equal half of all the property aforesaid shall go to and vest 
absolutely in her said intended husband, the said Nathan 
Bozeman, if he is then living, and the other equal half of 
the same shall go to and vest absolutely in Mrs. Mary A. 
Lamar, the mother of the said Aurelia L.: “That said 
property shall be managed during the contemplated cov- 
erture, by the said Nathan Bozeman, and its rents, issues 
and profits shall be applied to the support and maintenance 
of her, the said Aurelia L., of him, the said Nathan Boze- 
man, and the child or children of the marriage, if any, 
and to the education of such child or children ; and should 
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the rents, issues and profits of said property amount at any 
time to more than what is sufficient for the purposes afore- 
said, in that event the surplus shall be invested by him, the 
said Nathan Bozeman, according to his best discretion, and 
such investment shall be subject to all and singular the uses 
and limitations herein declared relative to the original prop- 
erty ; and that the said Nathan shall, with the consent and 
approval of the said Aurelia L., have power and authority 
to sell any part of the estate or property herein before 
described, for the purpose of reinvestment, when he and the 
said Aurelia L. shall consider it for the best interests of the 
estate so to do; and in the event of the sale and investment 
of the same, the reinvestment, when made, shall be subject 
to all and singular the uses and limitations herein declared 
and set forth touching the original property.” 

The estate was all in the hands of the administrator undi- 
vided, and there were no debts against it. It was conceded 
that up to the time of the marriage of Aurelia L. and her 
son James A., they were equally interested in said estate of 
James A. Ralston and the two dead sons, but this minor 
claimed that her marriage gave him three-fourths instead of 
half. 

By order passed in term time, the question was heard at 
Chambers, and then the Chancellor decided that the son, 
James A. Ralston, was entitled to only one-half of the estate, 
and that Bozeman, as trustee for his wife, should take the 
other half. 

This ruling of the Chancellor is brought up for review. 


B. H111, for plaintiff in error. 


Coss & Jackson, and the Nispets, for defendants in 
error. 














— Se Sp eS a 6S. 











MILLEDGEVILLE, DEC. TERM, 1867. 549 


Ralston vs. Thornton, Adm’r, amd Bozeman and Wife. 











WarNER, C. J. 


This was a bill filed in the Court below by Thornton, the 
administrator of James Ralston, for direction, upon the fol- 
lowing statement of facts. In December, 1864, James Ral- 
ton died intestate, leaving a widow and three minor children 
as his heirs-at-law. In March, 1865, one of the children 
died, and in April, 1866, another of the children died, leav- 
ing the widow and the other surviving child as their heirs- 
at-law. The property of James Ralston the first decedent 
remained in the hands of Thornton, his administrator. In 
February, 1867, the widow intermarried with Dr. Bozeman, 
before there had been any distribution of James Ralston’s 
estate by the administrator thereof. The question made in 
the Court below upon the foregoing statement of facts, was 
as to what part or portion of the estate of James Ralston his 
widow was entitled to under the laws of this State, (she hav- 
ing intermarried with Bozeman before distribution thereof;) 
either as his heir-at-law or as the heir-at-law of her two deceased 
children. The Court below held and decided that the prop- 
erty of James Ralston, in the hands of his administrator, 
should be equally divided between Mrs. Bozeman and the 
surviving minor child—that each take one-half of the entire 
estate. This decision of the Court was excepted to, and is 
now assigned for error here. 

The plaintiff in error mainly relies upon the provisions of the 
Act of 1845, which is substantially incorporated in the first 
Code, but omitted in the Revised Code. The 2453d section of 
the first Code declares, “ Whenever any feme covert, having a 
child or children by a former marriage, is or becomes entitled 
to property by inheritance at any time, or devise, antecedent in 
date to her last marriage, and not in trust, the possession of which 
is not obtained prior to such marriage, such property shall not 
belong to the husband of such feme covert, but shall be 
equally divided between all the children of such feme covert 
living at the time when possession is obtained, and such 
feme covert. The portions of such feme covert and her chil- 
dren by her last husband, shall alone be subject to be reduced 
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to possession by, and the title vest in, such husband,” Tp 
Mathews vs. Bridges, 13th Ga. Rep., 325, this Court held 
that when a widow was entitled to a distributive share of an 
estate as a feme sole, but married before reducing the property 
to possession, her child by a former husband was entitled to 
a distributive share thereof, under the Act of 1845. Roby 
vs. Boswell, 23d Ga. Rep., 51. Had there been no change 
of the law of this State upon this subject prior to the marri- 
age of the widow with Bozeman, the Act of 1845, and the 
construction of it by this Court, would have controlled the 
question in favor of the plaintiff in error. The Act of 1845 
was directed against the marital rights of the husbrnd of the 
second marriage. If the property had been reduced to pos- 
session, to which the widow was entitled, at the time of her 
marriage, then, as the law stood, it would have become the 
property of the husband. The object of that Act was to cut 
off the marital rights of the husband to the property of his 
wife, which had not been reduced to possession, to the prejudice 
of the wife’s children by a former marriage, and such was 
the interpretation given to it by this Court. 

But how stood the law in relation to the marital rights of 
the husband, at the time of the marriage of the widow with 
Bozeman in this case? By the Act of 13th December, 1866, 
his marital rights to the property of his wife, whether re- 
duced to possession or not, were entirely taken away ; he 
could not assert his marital rights over her property to the 
prejudice of her children by a former marriage. The Act of 
1866 declares, “That from and after the passage of this Act, 
all the property of the wife at the time of her marriage, 
whether real, personal, or choses in action, shall be and remain 
the separate property of the wife, and that all property given 
to, inherited or acquired by the wife during coverture, shall 
vest in and belong to the wife, and shall not be liable for the 
payment of any debt, default or contract of the husband.” 
The second section of the Act repeals conflicting laws. The 
manifest object and intent of this latter Act was to defeat and 
cut off the marital rights of the husband to his wife’s prc p- 
erty, whether real, personal or choses in action, not only such 
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as she had in possession, but such as she had the right to re- 
duce to possession. The Act expressly declares that all the 
property of the wife shall be and remain her separate property. 
Now it is conceded that if the widow in this. case had 
remained a feme sole, she would be entitled to inherit one- 
half of the estate, as the heir-at-law of her deceased husband 
and children. At the time of the passage of the Act of 1866, 
her right to this property was fixed and vested by operation 
of law; if she did not have the actual possession of it, her 
legal right to reduce it to possession was indisputable—her 
right to inherit this property as the heir-at-law of the 
deceased parties, did not depend upon the contingency of 
reducing it to possession, nor does the Act of 1866 restrict 
her right as to its enjoyment, upon that contingency—and this 
being so, her intermarriage with Bozeman in February, 1867, 
did not defeat any of her previously acquired rights thereto 
under the public law of the State. 

The Act of 1866, in our judgment, repeals all prior laws 
which conflict with the declared object and intention of that 
Act in regard to the property of married women, as well that 
to which they were entitled at the time of the marriage, as 
that acquired by them afterwards during coverture, and to 
hold in this case that the right of the widow to this property 
as the heir-at-law of her deceased husband and children, de- 
pends upon its reduction to possession by her before or after 
marriage, would be in conflict with that Act. 

Our conclusion and judgment, therefore, is, upon the facts 
of this case and the existing law applicable thereto at the 
time of the marriage, that, inasmuch as the widow was a feme 
sole at the time she inherited this property, her right and title 
to the inheritance thereof vested in her by operation of law; 
as such feme sole, she inherited the property of the deceased 
parties in her own right, and this being so, the Act of 13th 
December, 1866, secured to her all the property she had 
inherited from her deceased husband and children, as her 
separate property at the time of her intermarriage with Boze- 
man in 1867, whether she had reduced the same to possession 
or not; that the fact of her becoming a feme covert in 1867, 
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did not defeat any of her rights to the property acquired by 
operation of law before she became a feme covert, and which 
was secured to her by the Act of 1866; that Act not requir- 
ing that the property should be reduced to possession, but 
expressly repeals all laws in conflict with it ; that the Act of 
1866 is in conjlict with the 2453d section of the old Code, so 
far as the reduction of the property to possession is necessary 
to perfect her title thereto, or to affect in any way the marital 
rights of her husband, and providing for the children of a 
former marriage against those marital rights ; that she is en- 
titled to inherit one-half of the estate in as full and ample 
manner as if she had remained a feme sole, notwithstanding 
her marriage in 1867. It was her separate property before 
and at the time of her marriage, and is her separate property 
now, under the provisions of the Act of 1866. 
Let the judgment of the Court below be affirmed. 





SHELTON OLIVER and RicHarD W. WoorrTEN, executors, 
&e., plaintiffs in error, vs. L. C. CoLEMAN et al., defend- 
ants in error. 


Under the Ordinance of the Convention, juries should be allowed a lib- 
eral discretion in adjusting the equities of the parties by their verdict; 
but it is the duty of the Courts to see to it that such discretion is not 
abused and made the instrument of injustice, by granting a new trial 
when the verdict is strongly and decidedly against the evidence, and 
the principles of equity as manifested thereby. 


Motion for new trial. (Scaling Ordinance.) Decided by 
Judge WiLLIAM M. Reese. Lincoln Superior Court. Oc- 
tober Term, 1867. 


On the third day of December, 1862, L. C. Coleman, An- 
thony Harmon and E. J. Lyon made two single bills or 
bonds, payable to “Shelton Oliver and Richard W. Wootten, 
executors of Richard R. Wimpey, deceased, or bearer,” one 
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for $158, and the other for $290, and due twelve months 
after date. The payees sued the makers thereon, and the de- 
fence was that the notes were within the Scaling Ordinance 
of 1865, and that plaintiffs ought not to recover more than 
the value of so much Confederate currency at the maturity of 
the notes. . 

At the trial, the plaintiff read in evidence the bonds and 
closed. 

The evidence for defendants was as follows : 

E. J. Lon, one of the defendants, sworn, said: the 
largest note was for cattle, the other was for a horse bought 
at the sale of the perishable property of the deceased by the 
executors (plaintiffs), at public outcry, on deceased’s planta- 
tion in Lincoln County, Georgia, at the date of the notes. 
The terms of the sale were, cash for all sums under twenty 
dollars, for larger sums, notes with good security due twelve 
months after date, with interest from date if not punctually 
paid. 

Nothing was said at the time about the currency in which 
the notes were to be paid. [The common currency of the 
country at that time was Confederate money. Contracts were 
then commonly understood to be in Confederate money when 
no other money was specified. ] 

The cattle and horses were bought for the prices then cus- 
tomary in Confederate money. 

There were fifteen or twenty cattle. The prices were three 
or four times the prices of such property in specie before the 
war. Nothing passed with the executors about the sort of 
money in which the notes were payable. I gave the money 
to Mr. Sale to pay the notes for me. 

Preyton W. SALE testified: that Lyon gave him the 
amount of the notes in Confederate money to pay the plain- 
tiffs, shortly before the notes were due; he went to Oliver’s 
to pay it in time, he thought it was a few days before the 
notes were due; Oliver was not at home. Soon after the 
maturity of the notes, Sale saw Wootten and offered him the 
money, he declined it, saying they could not receive it because 
the legatees would not; witness was at the sale and the 

36 
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property sold for prices then usual in Confederate currency, 

Z. S. WILLINGHAM testified : that at the close of the sale 
it was announced, that a discount of five per cent. would be 
allowed to purchasers who would pay in cash, but that “ bee- 
hive money ” would not be taken. 

It was agreed by counsel that specie was three for one in 
Confederate money at the date of the sale, and twenty for one 
at the maturity of the notes, and at the trial was at a pre 
mium of forty per cent. in greenbacks. 

That portion of the foregoing testimony of Lyon, in 
brackets, was objected to as illegal and irrelevant, and the 
objection was overruled. 

The verdict was for $40.76 and costs, for plaintiffs. T hey 
moved for a new trial upon the grounds that the Court erred 
in allowing said evidence of Lyon in brackets to go to the 
jury, and because the verdict was against law and decidedly 
and strongly against the weight of evidence. 

The new trial was refused, and of this refusal complaint is 
“made here. 


A. T, AKERMAN, for plaintiffs in error. 
e 


Toomss & DuBoss, for defendants in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is in refusing to grant a new trial on the grounds 
specified in the motion therefor. 

There was no error in admitting the testimony of Lyon as 
to “Confederate money being the common currency of the 
country at the date of the notes, and that contracts were com- 
monly understood to be in Confederate money when no other 
money was specified.” This evidence was admissible under 
the Ordinance of the Convention, for‘ the purpose of showing 
the intention of the parties. as to the particular currency in 
in which the payment of the notes was to be made. 

The notes were given for cattle and a horse purchased at 
an executors’ sale. The evidence in the record is, that the 
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property sold for three or four times the price of such prop- 
erty in specie before the war. The principal of the two notes 
is $448. If the property sold for four times its value in 
specie, for Confederate money, it was worth $112 in specie to 
the purchaser—that is to say, the cattle and horse which were 
the consideration of the two notes, were worth at least $112 
at a specie valuation ; that is the value of the consideration for 
which the notes were given, in good money. Why should not 
the defendants be required to pay the intrinsic value of the 
property in good money at the time of the sale, with the law- 
ful interest on that amount from the time the notes therefor 
became due? Such a verdict would seem to have been 
according to the principles of equity between the parties in 
this case; but the jury found a verdict for the plaintiffs for 
only the sum of forty dollars and seventy-six cents. The de- 
fendants have got the plaintiffs’ property, worth at least $112 
in specie at the time they purchased it, and now by the ver- 
dict they pay only $40.76 for it. If such a verdict is in 
accordance with the principles of equity, we are unable to 
perceive it. 

Whilst the Courts should allow the juries a liberal disere- 
tion under the provisions of the Ordinance, in adjusting the 
equities of the parties by their verdict, still it is their duty to 
see to it that such discretion is not abused and made the 
instrument of injustice. The “ principles of equity” on 
which the verdict and judgment are required to be rendered 
in such cases, do not confer upon the jury an unlimited arbi- 
trary discretion; but the verdict and judgment shall be 
rendered on principles of equity as regulated by law. The 
verdict in this case, upon the facts disclosed by the record, is 
not, in our judgment, in accordance with the principles of 
equity or the evidence in the case, but strongly and decidedly 
against both. 

Let the judgment of the Court below be reversed, and a 
new trial granted. 
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PEenFOLD, Cuay & Co., plaintiffs in error, vs. F. P. Srneiz- 
ton & Co., defendants in error. 


Where a promissory note had been placed in the hands of an attorney at 
law for collection, and suit had been instituted thereon in the name of 
the plaintiffs, the rightful owners thereof, against the defendants, and 
pending the suit the plaintiff’s attorney, on his own motion, moved the 
Court to strike out the names of the original plaintiffs and substitute 
in place thereof the name of a party who had no legal valid title to 
said note, and proceeded to take a verdict and sign judgment thereon 
in the name of such substituted party plaintiff against the defendants, 
which had been paid off by them: Held, that there was no error in the 
Court below in refusing to set aside and vacate the judgment on motion 
of the plaintiffs’ attorney in said case for the benefit of his clients, who 
were the original plaintiffs in the case, against the consent of the defend- 
ants, who are entitled to be protected in the payment of that judgment, 
under the statement of facts presented by the record. 


Motion to set aside a judgment. Decided by Judge 
CLARKE. Clay Superior Court. August Term, 1867. 


Penfold, Clay & Co., by their attorney, S. S. Stafford, sued 
F. P. Singleton & Co., on a promissory note for $538.33, dated 
29th March, 1860, and due six months thereafter. The case 
was returned to June Term, 1861, of Clay Superior Court. 

During the war, on motion of Stafford, who represented 
the case of Penfold, Clay & Co., as attorney in the Court, an 
order was taken reciting that plaintiffs were “alien enemies 
under the Act of Sequestration of the Confederate States of 
1861,” and “ William C. Daniel, receiver under said act, 
having been appointed under said act, to prosecute such 
claims,” it is ordered that Daniel be made a party plaintiff, 
and “that said claim proceed to judgment for the use of the 
Confederate States.” Under this, verdict was taken and 
judgment entered in June, 1863. 

The war having ended, Stafford, as the attorney for Pen- 
fold, Clay & Co., procured a rule nisi, reciting the foregoing 
facts, and calling on F. P. Singleton & Co. to show cause 
why said order and judgment should not be vacated and 
annulled, and said case proceed in the name of Penfold, 
Clay & Co. They showed for cause: 
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1st. There is no sufficient reason shown in said rule nisi 
why the case should be reopened. _It appears by the records 
of the Court that a judgment has been rendered upon a ver- 
dict and duly entered and signed up by counsel for the same 
plaintiffs, and there is no evidence to show any default of 
defendants in any error committed, if error there was, in sub- 
stituting a receiver of the Confederate States in lieu of the 
original plaintiffs. Said judgment was not the result of any 
accident or mistake or misapprehension of facts, there was no 
appeal or writ of error taken, and therefore the Court has no 
power to vacate this judgment. 

2d. Fi. fa..was issued on said judgment and they had paid 
the same to the Sheriff, and were thereby discharged; that 
the Sheriff was the agent of the plaintiff in fi. fa. and author- 
ized by law to receive payment, and if the fund was misap- 
plied, they were not blameable. 

3d. Because the order and judgment were valid. 

There seems to have been no dispute about this payment, 
but it was conceded it was in Confederate States currency, and 
was never paid to the plaintiff. 

The Court refused to set aside the judgment and dis- 
charged the motion, and this is brought up for review. 


S. S. Srarrorp, Srus & Bower, by Judge Lyon, for 
plaintiffs in error. 


H. Frevper, for defendants in error. 


WARNER, C. J. 


The error assigned to the judgment of the Court below in 
this case, is the overruling the motion to set aside the judg- 
ment against the defendants. It appears from the record, 
that a suit was pending in the Superior Court of Clay county, 
in favor of Penfold, Clay & Co., vs. F. P. Singleton & Co., 
upon a promissory note. The suit was brought by Stafford, 
as the attorney of Penfold, Clay & Co. 

Pending the suit, it being represented that Penfold, Clay 
& Co. were alien enemies, on motion of Stafford, their attor- 
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ney, an order was passed by the Court making Wm. C. Dan- 
iel, receiver of the Confederate States, party plaintiff, and that 
said case proceed to judgment in his name, for the use of the 
Confederate States. There was a verdict and judgment thereon 
in favor of the substituted plaintiff against the defendants, 
which is signed by S. 8. Stafford, plaintiff’s attorney. The 
defendants paid off the judgment in Confederate money, with- 
out any objection being made to the currency, so far as the 
record shows. In August, 1867, Stafford, acting as the attor- 
ney of Penfold, Clay & Co., moved to set aside the judgment 
so rendered against the defendants in the case. This motion 
the defendants resisted, and the Court refused to grant it. 

The defendants had nothing to do with making Daniel a 
party plaintiff, they were sued upon their contract and judg- 
ment obtained against them in a regular judicial proceeding, 
The judgment was regularly obtained against them, and they 
have paid it, and are entitled, so far as this record shows, to 
be protected in that payment by the judgment of the Court. 
Whether the original plaintiffs have received the money paid 
by the defendants in satisfaction of the judgment, does not 
affect them, they were not bound to see that the officers of the 
Court, to whom they paid the money, made a proper applica- 
tion of it in the absence of any fraud or collusion on their 
part. If Mr. Stafford, as the attorney of Penfold, Clay & 
Co., had been prevented from prosecuting the suit in their 
name, he could have dismissed it, or refused, as their attor- 
ney, to prosecute the suit in the name of other parties; but 
having voluntarily substituted the name of Daniel as plaintiff, 
and prosecuted the suit to judgment against the defendants in 
his name, and they having paid off the judgment, they will 
be protected by it in such payment, and the motion to vacate 
and set it aside, was in our judgment, properly refused by the 
Court below upon the state of facts presented by this record. 

Let the judgment of the Court below be affirmed. 
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L. R. & S. D. Wrage, plaintiffs in error, vs. B, M. Srrick- 
LAND, defendant in error. 


When a physician, without a diploma, has obtained a license to practice 
his profession from a member of the ‘‘Medical Board of Georgia’’ for 
each year, though more than one year, he is entitled to charge and col- 
lect his fees : Provided, the Medical Board has not refused to grant him 
a license in the meantime. 


Certiorari from the County-Court. Decided by Judge Un- 
DERWOOD. Floyd Superior Court. April Term, 1867. 


Strickland sued plaintiffs in error in the County-Court of 
Floyd county in two separate actions, on two promissory 
notes signed by their said firm name, the one for $40.30, 
made on the 24th May, 1862, with interest from January Ist, 
1862, and the other for $71.00, dated 1st of January, 1864, 
each due one day after its date, and payable to B. M. Strick- 
land, or bearer. 

The defence was that the consideration of said notes was 
medical services rendered by Strickland, that he had no diplo- 
ma, and was not authorized to collect pay for such services. 

Defendants examined said plantiff as a witness. 

He testified that the consideration of said notes was ser- 
vice rendered by him as a physician, and that he never had a 
diploma. He stated also that he had obtained temporary 
license from Dr. Moore, one of the Medical Board of Georgia, 
for the years 1859, ’60, ’61, 62, 63, which licenses had been 
lost ; that the service was rendered to defendant’s families, and 
that the patients recovered. 

The defendants then read the answers of said Moore to In- 
terrogatories. This is the substance of them : He is a mem- 
ber of the Medical Board of Georgia, and was appointed 
when the Board was reorganized ; as such he licensed said 
Strickland for said-years. The license for 1859, was as fol- 
lows : 

“ GEORGIA, CLARKE County: Be it known to all whom 


this may be presented, that I, by virtue of the law creating 
the Medical Board of the State of Georgia, this day license 
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B. M. Strickland to practice medicine in its various branches, 
in said State, until the first Monday in December next, being 
the day for the next regular Board Meeting of the Board, 
January Ist, 1859. R. D. Moors, M. D., 


Member of the Medical Board, State of Ga. 


The licenses for the other years were in the same form. 
All temporary licenses are reported to the regular meeting of 
the Board, when the person presents himself for examination 
by the Board, but no record is kept by the member granting 
the temporary license. 

Strickland never presented himself before the Board for 
examination, nor ever exhibited a diploma. He applied in 
person to Moore for said license in 1859, paid for it $5.00, 
and the same sum for each of the others. Moore stated that 
he knew no reason why Strickland could not practice medi- 
cine and collect his charges for the same. 

When the copies of said several temporary licenses, attached 
to Moore’s answers, were offered in evidence, upon motion 
of defendant’s attorneys, the Court rejected all of them except 
that for 1859. 

Defendants then re-examined STRICKLAND, and showed by 
him that his account for 1862, about $25.00 or $30.00, was 
included in the first note, and the balance of it was for his 
account of 1861. 

In the argument, the attorneys for the defendants insisted 
that, in the absence of proof of proper authority to practice 
medicine, plaintiff could not recover on these notes, or either 
of them; and that notwithstanding plaintiff had authority to 
practice in 1859, yet if the first note was given for that ser- 
vice and also embraced the account of 1861, when he had no 
license, the whole note was void, that the jury could not sep- 
arate the good from the bad, and the consideration being ille- 
gal in part, the whole promise failed, and they requested the 
Court so to charge the jury. 

The Court did so charge, with the addition that, if they 
believed, from the evidence, that the notes were given in good 
faith, and that the first note embraced $25.00 or $30.00 for 
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services rendered in 1859, when plaintiff was authorized to 
practice under a license, they would be justified in finding 
that amount for plaintiff. 

The jury found for the plaintiff for the principal, interest 
and costs on each note. By consent of counsel the two cases 
were consolidated, and a certiorari sued out to set aside said 
verdicts. 

Judge UNDERWOOD refused to set aside either verdict, and 
for this, his action is brought here for review. 


ALEXANDER & WRIGHT, by W. AIKI, for plaintiffs in 
error. 


Harvey & Scort, for defendant in error. 


WaRNER, C. J. 


The error assigned to the judgment of the Court below in 
this case is, in refusing to sustain the certiorari and dismissing 
the same. The suit was instituted in the County-Court of 
Floyd county upon two promissory notes. The defence set 
up was that the notes were given for medical services to a 
physician who was not authorized to practice medicine, and 
charge for his services as such, under the laws of this State. 

By the 11th Section of the Act ‘of 1825, a single member 
of the Board of Physicians in this State, is authorized to 
grant a temporary license to applicants to practice medicine, 
and make report thereof to the next meeting of the Board— 
such temporary license to continue until the next meeting of 
the Board ; but in no case shall a temporary license be granted 
by one of the Board after the applicant has been refused 
license by the Board of Physicians. Cobb’s Dig. 888. 

The plaintiff, Dr. Strickland, obtained a temporary license 
to practice his profession from Dr. Moore, one of the Board 
of Physicians of the State, for the years 1859, ’60, 61, ’62 
and ’63, respectively. There is no evidence in the record 
that Dr. Strickland had ever been refused a license by the 
Board of Physicians. The construction which we give to 
this act is, that one member of the Board was authorized to 
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grant a temporary license to the applicant. for each year, 
though more than one year, reporting his action to the 
Board, as we presume he did, as it is made his duty to do so; 
provided, the Board of Physicians, had not, in the meantime, 
refused to license the applicant. Whenever the Board of 
Physicians, as such, refused a license to the applicant, then 
no one member of the Board could grant him one. 

From the facts of this case, as the same appear in the record, 
we think the Doctor was entitled to charge for his services, 
and that the parties having had the benefit thereof, ought to 
pay for them, the more especially, as the record shows that 
his patients did not die, but had the good fortune to recover, 

Let the judgment of the Court below be affirmed. 





THomas W. Harvey, plaintiff in error, vs. WILLIAM A. 
DANIEL, defendant in error. 


When a mere bond of indemnity is given against the payment of money 
due on the outstanding debts of a mercantile firm, the plaintiff must 
show some loss or damage sustained by the actual payment of the 
money due upon such debts, or that which the law considers equivalent 
to an actual payment thereof—in order to constitute a breach of the 
bond. The existence of a mere legal liability to pay such debts is not 
sufficient. 


Debt. Nonsuit. Awarded by Judge WorrILL. Talbot 
Superior. Court. September Term, 1867. 


This was debt by Harvey against Daniel, upon the follow- 
ing bond : 


“‘SraTE OF GeoraGiA, Talbot County. 


Know all men by these presents: that we, W. A. Daniel 
and Joseph Brown security, of said county, are held and 
firmly bound unto T. W. Harvey, of the same place, in the 
just and full sum of Seven Thousand Dollars, for the true 
payment of which we bind ourselves, our heirs, executors 
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and administrators, jointly and severally, firmly by these 
presents. - Sealed with our seals and dated this February 
11th, 1859. 

“The condition of the above obligation is such, that 
whereas the above bound William A. Daniel has purchased 
of the said T. W. Harvey his entire interest in a stock of 
goods in Talbctton, in said county, and whereas, according to 
the conditions of said purchase, said Daniel was to indemnify 
said T. W. Harvey against the payment of any of the debts 
of the late firm of Harvey & Brown; now if the said Wil- 
liam A. Daniel shall well and truly pay, or cause to be paid, 
all of the debts of said late firm of Harvey and Brown, so as 
fully to indemnify and secure said Harvey from all loss arising 
from said debts, then this obligation to be null and void, 
else to remain in full force and effect. 


W. A. DANIEL, [sEAt.] 
J. H. BROWN, [seax.]” 


The breach was alleged by averring that Daniel did not 
pay said debts so as to fully indemnify him, &c., but on the 
contrary thereof, at the time of making said writing obliga- 
tory, said firm was indebted by promissory note to one John 
F. Mathews, in the sum of $1,800, dated and due on the 
26th of October, 1858, and said Daniel, though knowing said 
note was held by Mathews and was unpaid, has not paid it 
so as to indemnify Harvey. 

At the trial, plaintiff’s attorneys read in evidence said bond 
and the promissory note signed by Harvey & Brown, afore- 
said, which was credited with $900 paid 23d December, 
1858. 

They then examined Joun F. MATHEWws, who testified : 
that Harvey & Brown gave him said note for money loaned 
to the firm ; that it was at the date of the debt, and still is, 
a valid debt against the firm, and affected only by said credit. 

Here the plaintiff closed. Defendant’s attorneys moved a 
nonsuit, which was granted by the Court. 

This ruling of the Court below is here assigned for error. 
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BLANFORD & MILLER, J. M. MATHEWS, for plaintiff in 
error. 


W. A. Lirt.e, B. Hitt, for defendant in error. 
Warner, C. J. 


At the trial of this case, the Court nonsuited the plaintiff, 
and that is the error assigned here to the judgment of the 
Court. This suit was brought upon an indemnity bond given 
by the defendant to indemnify the plaintiff against the out- 
standing debts of the firm of Harvey & Brown. The breach 
alleged is that the defendant has not paid a certain note 
made by the partners, to one Mathews. It is insisted for the 
plaintiff, that this bond is more than a bond for indemnity, 
that it contemplates the payment of the debts of the firm by 
the defendant, and the fact that he has not paid the debt of 
Mathews, is a breach of the condition thereof. } The general 
rule of law applicable to this class of cases we understand to 
be, that in order to recover upon a mere bond of indemnity, 
actual damage must be shown. If the indemnity be against 
the payment of money, the plaintiff must prove actual pay- 
ment, or that which the law considers equivalent to actual 
payment ; a mere legal liability to pay the money is not suffi- 
cient. Chase vs. Hinman, 8th Wendell’s Rep., 456 ; Franks 
vs. Hamilton, 29th Ga. Rep., 139. , 

Did the defendant bind himself to pay the outstanding 
debts of the firm of Harvey & Brown at or before any speci- 
fied period of time. Has Harvey paid any of the debts of 
the firm? Has he sustained any loss or damage on account 
of the non-payment of the firm debts? The record does not 
show that he has, and he may never pay any of them, or sus- 
tain any loss or damage on account of the non-payment 
thereof. What was the intention of the parties to this con- 
tract? Was it their intention that Harvey should be indem- 
nified against any loss or damage.that he might sustain from 
having to pay the firm debts, or was it their intention that 
the condition of the bond should be broken, in the event 
Daniel did not pay the firm debts within a reasonable time ? 
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Let the contract speak for itself, and be its own interpreter. 
The bond recites that “‘ Whereas the above bound. William 
A. Daniel has purchased of the said T. W. Harvey his entire 
interest in a stock of goods, and whereas, according to the 
conditions of said purchase, said Daniel was to indemnify said 
Harvey against the payment of any of the debts of the late firm 
of Harvey & Brown.” The obvious intention of the parties was 
that Harvey should be indemnified against loss or damage in case 
he should have to pay any of the outstanding debts of the firm, 
and until he can show that he has paid debts of the firm, or 
sustained some loss or damage arising from the non-payment 
thereof by Daniel, there is no breach of the indemnity bond ; 
a mere legal liability on his part to pay the firm debts, without 
more, does not constitute a breach of the bond. If, after the 
lapse of a reasonable time, Daniel had failed to pay the firm 
debts, and Harvey had in good faith paid off the same, we do 
not say that under such a state of facts, an action upon the 
bond could not have been maintained. But here there has 
been no payment of any firm debt by the plaintiff, nor loss or 
damage shown to have been sustained by him in consequence 
of the non-payment thereof by the defendant. 

Let the judgment of the Court below be affirmed. 





Wiuuis P. CoisHo“m, Administrator of Wm. A. CHISHOLM, 
for the use of CuisHotm & Aparr, plaintiff in error, vs. 
Epwin A. Turner, defendant in error. 


Turner sold to Chisholm two negroes and warranted them sound; the 
purchase was made on account of Chisholm & Adair, who were part- 
ners. An action on the warranty was brought by Chisholm, who died 
pending the suit, and his administrator was made party plaintiff. On 
the trial, Adair, the partner of Chisholm, and an usee in the action, 
was offered as a witness for the plaintiff, and the Court rejected him. 
Held, that the Court erred. 


Covenant. Tried before Judge Cottier. DeKalb Supe- 
rior Court. October Term, 1867. 











/ 
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Turner sold to Wm. A. Chisholm, for Chisholm & Adair, 
certain negro slaves in December, 1859, and warranted them 
sound, Chisholm, for the use of himself and Adair, brought 
his action of covenant against Turner, claiming damages upon 
the ground that the negroes were at the time of the war- 
ranty, unsound and worthless. 

On the trial the plaintiff read in evidence the letters of ad- 
ministration of Willis P. Chisholm, on the estate of said Wm. 
A. Chisholm, who had died pendente lite, a letter from defend- 
ant to Chisholm & Adair, dated 8th of March, 1860, in 
which he declined to refund the money and receive back the 
slaves, interrogatories of Drs. James F. Alexander and Willig 
F. Westmoreland as to the unsoundness of said slaves, and 
the answers to interrogatories by George W. Adair, one of 
the said plaintiffs as to the unsoundness of said slaves, and 
showing that Chisholm traded for them for the firm, &c., and 
closed. 

The defendant’s attorneys read the answers of Mary A. 
Edmondson and Mary E. Bond, to interrogatories as to the 
soundness of said slaves. They also examined as witnesses, 
Hinton, Weaver and Jabez B. Norton, to prove that said 
slaves were sound, &e. - 

While Norton was being cross-examined, he was asked by 
plaintiffs’ attorneys if defendant did not buy other and younger 
negroes from Thomas J. Dean shortly after the sale to plain- 
tiffs. The Court asked what that had to do with the case, 
saying he could not well see how it would elucidate the issue, 
and after explanation by the plaintiffs’ attorneys, remarked in 
the hearing of the jury, “it was pretty far fetched, but as no 
objection was made, he would let it go for what it was worth.” 

The defendant was then offered as a witness in his own 
behalf. He was objected to upon the ground that Chisholm, 
one of the plaintiffs, was dead. The Court refused to allow 
him to testify. Defendant’s attorneys, in arguing that point, 
reminded the Court, that Adair, the other plaintiff, had testi- 
fied in the case. To this the Court replied it was because the 
testimony was not objected to, that he would then rule out 
Adair’s testimony if defendant’s attorneys wished him to do 
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so. Then defendant’s attorneys moved to rule out Adair’s 
answers, and the Court granted the motion. The verdict was 
for the defendant. 

A new trial was moved for upon the grounds that the 
Court erred in his said remark while Norton was being cross- 
examined, in ruling out the testimony of Adair, and because 
the verdict was against the evidence, &e. 

The refusal of a new trial is made the ground of complaint 
in this Court. 


Hitut & CaNnDLER, for plaintiffs in error. 


GLENN & Son, J. M. & W. L. Catnoun, by the Re- 


porter, for defendant in error. 
WALKER, J. 


Since the Act of 15th December, 1866, pamphlet p. 138, 
Rev. Code, Sec. 3798, no person is incompetent as a witness 
on account of crime, interest, or being a party ; except where 
one of the original parties to the contract or cause of action 
in issue, and on trial is dead, or insane; or where a represen- 
tative is a party in any suit on a contract of his testator or 
intestate, “the other party shall not be admitted to testify in 
his own favor.” The interest of Adair was no ground for 
his exclusion; his being a party did not exclude him; on 
what ground, then, was he excluded? Turner, “the other 
party,” was not dead; why, then, was not Adair competent ? 
We see nothing in the statute to exclude him, and the rejec- 
tion of his testimony, therefore, was error, for which a new 
trial must be granted. 

Judgment reversed. 
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F. B. Brown AnD WIFE, et al., caveators, plaintiffs in errror, 
vs. JESSE B, CARROLL, propounder of the will of Mary 
ANN E. Srumons, deceased, defendant in error. 


A legatee propounding for probate a nuncupative will, which is caveated 


by the heirs at law, is a competent witness in favor of the validity of 


the will. 


Caveat to proof of nuncupative will. Tried before Judge 
Speer. Bibb Superior Court. May Term, 1867. 


Carroll offered for proof in solemn form, as the last will of 
Mary Ann E. Simmons, the following paper : 

“GrEORGIA, WILKINSON County: We, the undersigned, 
witnesses, state, that we were present at the death of Mrs, 
Mary A. E. Simmons, in the county of Wilkinson, and State 
of Georgia, which took place on Sunday, the third day of 
January, 1864, at the house of Jesse B. Carroll, of said county, 
she being there on a visit at the time, (her residence being in 
the city of Macon) and on that day, and in our presence and 
hearing, she called the said Carroll to the bed where she was 
lying, and said to him, that she wanted him to have her house 
and lot in the city of Macon, and then and there called one 
Mary A. Spears, and in our presence and hearing, and told 
her to bear witness, that she wanted Jesse B. Carroll to have 
her said house and lot. This statement was made, as above 
stated, in her last illness, and under a full consciousness of 
her approaching death, and she died in about eight hours 
thereafter. 

In witness whereof, we have hereunto set our hands, this 


the 19th day of January, 1864. 
Mary A. E. SPEARS. 


Nancy A. Pritrmay. 
her 

SarauH }4 Woops.” 
mark, 

It was caveated by Brown and his wife, and others, as next 
of kin, upon the grounds that it was not Mrs. Simmons’ will, 
that it was procured by fraud and undue influence, and by a 
conspiracy between Carroll and said witnesses. 





—————— 
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On the trial, Jesse B. Carroll was offered as a witness, and 
was objected to by caveators, because he was the propounder 
of the paper, and sole legatee under it, and also administrator 
on the estate of Mrs. Simmons. The objection was overruled. 

CaRROLL then testified that he, being Mrs. Simmons’ 
attendant physician, she freely and voluntarily made said 
nuncupative will in his favor, and called upon witnesses to 
hear her will, by which she left him her house and lot in 
Macon, &c., detailing all other matters connected with said 
will. 

The special jury set up the paper as the nuncupative will 
of Mrs. Simmons. 

The error assigned is the admission of Carroll’s testimony. 


WHITTLE and DEGRAFFENRIED, for plaintiffs in error. 


Cogs & Jackson, for defendant in error. 


WALKER, J. 


We have had several cases, during the present term, involv- 
ing a construction of the “act to declare certain persons com- 
petent witnesses,” acts of 1866, p. 138, Rev. Code, Sec. 3798. 
See Chisholm vs. Turner, from DeKalb; Field vs. Walker, 
from Murray, and Stamper & Wingo vs. Robinson, from 
Forsyth. This is the first case in which a will was connected 
with it. The statute, as we have repeatedly held, does not 
exclude on account of interest, or being a party. Where one 
of the original parties to the contract or cause of action in 
issue and on trial, is dead, the other party cannot be admitted 
to testify in his own favor. In Whatley vs. Slaten, during 
this term, we decided that the ordinance to adjust the equities 
between parties to contracts, &c., applies in terms to contracts, 
and does not embrace wills. Here it is not sought to set up 
a contract to which living and deceased persons were the par- 
ties; but the question is, what disposition did the deceased 
make of her property by will; did she make a will or not ? 
This is a question which could not be decided until the death 
of the testatrix. The statute does not embrace the execution 

37 
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of wills; or perhaps it would be better to say that the death 
of the testatrix does not exclude parties from being witnesses 
in relation to the factum of the will, on the ground that the 
testatrix is dead. She is not what is meant by the other 
party to the contract, as specified in the proviso to the Ist 
section of the act. 

In a caveat to a will, what is the cause of action in issue 
and on trial, and who: are the parties to it? The cause of 
action is the factum of the will, and the parties are the pro- 
pounders and the caveators. The parties to this proceeding 
are all in life. In no sense of the word can the testatrix be 
called the “other party,” in opposition to either the pro- 
pounder or the caveators; and it is only where one party to 
the original contract or cause of action is dead, that the other 
party is excluded. Here all the parties are in life, and both 
sides can be heard in behalf of their own interests. The facts 
of this case-do not make this propounder one of those “ here- 
inafter excepted.” 

Judgment affirmed. 
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Aquiia J. ORME, plaintiff in error, vs. R. M. McPHErson, 
principal, and CAMPBELL WALLACE, security, defendants 
in error. 


1. A ne exeat issues only where the ordinary process of law is not avail- 
able or sufficient against the debtor; and in every case, to entitle a 
party to the writ, he must show that no adequate remedy is afforded at 
law, and that the defendant is either removing or about to remove him- 
self or his property, or the specific property in which complainant 
claims an interest. 

2, An agent may verify the application for a ne exeat, provided he can, 
of his own knowledge, state the facts as positively and distinctly as is 
required of the complainant himself. The Court may, however, at his 
discretion, require the verification by the complainant in person before 
granting the writ. 

8. Where Orme filed a bill against McPherson, praying a ne exeat, which 
bill was verified by Farrar, as agent for Orme, and who was not shown 
to have any knowledge of the facts charged in the bill, and who simply 
swore that what is contained in the bill, ‘‘as far as it concerns depo- 
nent’s own act and deed, or comes within his own knowledge, is true 
of his own knowledge, and that which relates to the act or deed of any 
other person, he believes to be true:’’ Held, that this is not a sufficient 
verification to authorize the issuing of the writ; Held, also, that the 
affidavit must be positive, and not to the best of the knowledge and 
belief of deponent; Held, also, that the allegations in the bill may be 
looked to in connection with the affidavit, in determining whether 
charges are distinctly made and verified, so as to entitle the party to 
the writ—the allegations in the bill, if sworn to, become in effect a part 
of the affidavit. 


Ne exeat. Motion to discharge bail. Decided by Judge 
Cotuier. Fulton Superior Court. October Term, 1867. 


Orme averred that on the 5th October, 1865, he and 
McPherson entered intoa written agreement, whereby McPher- 
son agreed to buy, and he agreed to sell, city lot seventy-four 
in Atlanta, and the tenements thereon, for $4,700, Orme 
agreeing to make a fee simple title to the property, and 
McPherson agreeing to pay said price, on the Ist January, 
1866; and on failure of either party to comply with his part 
of the contract at the time specified, the party failing was to 
pay the other $2,000 as liquidated damages; that on the Ist 
January, 1866, he offered McPherson the deed, and he 
refused to receive it, and refused to pay the price or the 
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$2,000, and thereupon he sued McPherson in an action of 
assumpsit for said $2,000, returnable to April Term, 1866, of 
said Court, and held him to bail ; that McPherson gave bond 
in the sum of $4,000, with B. M. Branner as security, as re- 
quired by law; that since that Branner had moved out of 
Georgia and resided in Tennessee, and that McPherson had 
advertised his property for sale, was selling it at auction, and 
declared his intention to leave the State, and was then about 
to remove himself and his property out of the State; that he 
had no adequate legal remedy in the premises, and therefore 
prayed for the writ of ne exeat regno. 

The bill was verified by Robert M. Farrar, agent for 
Orme, whose affidavit was, “that what is contained in the 
foregoing bill of Aquila J. Orme, so far as it concerns depo- 
nent’s own act or deeds, or comes within his own knowledge, 
is true of his own knowledge, and that which relates to the 
act or deed of any other persons, deponent believes them to be 
true; deponent further says that he has not time and cannot 
obtain the sanction of the Superior Court of said county in 
time to remedy the mischief, and prays the writ of ne exeat 
may issue without the sanction of said Judge.” 

The clerk issued the writ, McPherson was arrested and 
gave bond in the usual form for $4,000, with Wallace for 
security. The fact that Orme had sued him, claiming $2,000 
as liquidated damages as due Ist January, 1866, and required 
bail, was recited in this bond. 

At October Term, 1866, the Chancellor ordered the ne exeat 
to continue until further order. 

McPherson answered the bill, admitting in substance all 
its averments except as follows: he agreed with complain- 
ant’s agent to purchase a house and lot in Atlanta, to obtain 
a comfortable home for his family ; the agent knew that he 
wished it for that purpose, and represented that the property 
fully met that object, particularly that there was a well of 
good water and that the house was newly constructed ; he 
went more than once with the agent to see the property, but 
the agent said the keys could not be found or had, and he 
was unable to examine the premises, particularly the house ; 
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it had been shortly before painted, and externally appeared 
to be a new house. The price agreed on was $4,700, and a 
paper was drawn up by the agent, which McPherson exam- 
ined so far as to see that the house and lot were to be sold to 
him for the price agreed on; perhaps it was altered and 
signed and retained by the agent, but McPherson paid-no 
attention to it except as to the object of his contract, a resi- 
dence for his family. There was no negotiation or talk about 
a penalty or liquidated damages or anything of the kind, nor 
did he have any intention or understanding of that kind. 
He was simply trying to buy a comfortable home. In point 
of fact, the water was unfit for use, the house was an old one 
garnished up for sale and leaked badly, and he refused to pay 
for it. 

This answer was filed October, 1866. At the same time 
he moved to dismiss the bill and discharge the bail on the ne 
exeat bond, because the affidavit was not made by plaintiff, 
because the affidavit was not sufficiently positive, and because 
no sufficient ground for this writ was stated in the bill, and 
the bill was otherwise insufficient in law to obtain ne eweat. 

This motion was not argued till October Term, 1867. 

The Court dismissed the bill and discharged the bail, and 
of this Orme complains. 


Brown & Pops, for plaintiff in error. 


SNEED, HogE, A. W. Hammonp & Son, for defendants in 
error. | 


WALKER, J. 


It may be very seriously doubted whether the complainant 
was entitled to any remedy in equity. Why was not his 
remedy by bail and attachment at law complete and adequate? 
Hannahan vs. Nichols, 17 Ga. R., 78. 

1. A ne exeat issues only where the ordinary process of 
law is not available or sufficient against the debtor; and in 
every case, to entitle a party to the writ, he must show that 
no adequate remedy is afforded at law, and that the defend- 
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ant is either removing or about to remove himself or his 
property, or the specific property in which complainant claims 
an interest. Rev. Code, sec. 3159-60. We are very much 
inclined to think that the complainant failed, even if his bill 
had been properly verified, to make out such a case as would 
entitle him to the process of ne exeat. 

2. An agent may verify the application for a ne exeat, pro- 
vided he can, of his own knowledge, state the facts as 
positively and distinctly as is required of the complainant 
himself. Rev. Code, sec. 2181. This does not deprive the 
Court of the power to require a verification of the application 
by the complainant in person. The Court has a discretion in 
the matter, and may require such verification as the case 
would seem to demand. In some cases the affidavit of an 
agent might be more satisfactory than of complainant him- 
self; -in others that of the complainant might be desirable ; 
or if more complainants than one, the Court could require 
the verification by one or more, as in his discretion might be 
the most likely to establish satisfactorily the truth of the 
allegations in the bill. Rev. Code, sec. 6163. 

3. The verification of this bill is fatally defective, and the 
Court did right to discharge the ne exeat. The charges in 
the bill may be looked to in determining whether the affida- 
vit is positive or not. If the bill be sworn to, then the 
allegations become a part of the affidavit. The affidavit, 
however, must be positive as to the intention of the defend- 
ant to leave the State, or of the declarations of the defendant 
to that effect.. Bryan vs. Ponder, 23 Ga. R., 483-4. The 
bill does not allege that the transactions took place with Far- 
rar, the agent, and the affidavit simply states that complain- 
ant’s bill, “so far as it concerns deponent’s act, or comes 
within his own knowledge, is true,” &c. Nothing is charged 
as coming within “deponent’s” knowledge at all. There is 
really no verification of the bill whatever. We think the 
Court very properly discharged the ne exeat. 

Judgment affirmed. 
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D. H. Burts, Administrator of WADE H. Gorpon, deceased, 
plaintiff in error, vs. J. R. and H. M. Duncan, Executors 
of JoHn S. Duncan, deceased, defendants in error. 


Gordon died in Mississippi, in 1839, leaving a will by which he bequeathed 
certain negroes to his wife during widowhood, and appointed Turner 
his executor, who qualified in Mississippi, in January, 1840. On the 
18th of May, 1845, the widow married Martin, and Martin took posses- 
sion of the negroes and held them until the 9th of May, 1851, when he 
brought them claudestinely from Mississippi to Georgia, and sold them 
to Duncan for $1600. In April, 1860, Burts was appointed in Georgia, 
administrator, with the will annexed, of Gordon, and on the 24th of 
April, 1860, demanded the negroes from Duncan, who refused to give 
them up, and suit was brought for them on the same day by Burts. 
Held, that inasmuch as Turner, the Mississippi executor, could not 
maintain an action in Georgia, to recover the negroes, that the statute 
of limitations did not begin to run against the estate of Gordon for 
five years from the time that Duncan took possession of the negroes, 
and that under the facts of the case, D. is not protected by the statute 
of limitations: Held, also, that the jury should not have found a gen- 
eral verdict for the defendant, even under Sec. 8028, Rev. Code, 
because the costs should be paid by defendant, notwithstanding the 
death or destruction of the property pending the litigation. 


Trover. Motion for new trial. Decided by Judge Wor- 
RILL. Chattahoochee Superior Court. March Term, 1867. 


Wade H. Gordon died in July, 1839, in Lowndes county, 
Mississippi, leaving a will by which a negro woman, Babe, 
and her child, Violet, were bequeathed to his wife, to be held 
by her during her natural life, or widowhood, for the purpose 
of aiding in raising their children till they were of lawful age, 
and in case she should die or marry, they were to be sold for 
the benefit of their children, and by which James H. Turner 
was appointed executor. 

The widow afterwards, in May, 1845, married Samuel 
Martin, who took the negroes into possession, sold Violet in 
Mississippi, and in 1851, brought the others to Georgia, and 
sold them to John 8. Duncan for $1,600. 

In 1860, Duncan H. Burts became, in Georgia, administra- 
tor, cwm testamento annexo, of said deceased, and sued John 
S. Duncan for said negroes and their hire. The declaration 
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averred that said Turner, executor, (who had qualified in 
Mississippi) was, as such, possessed of said negroes in 1840, 
and afterwards, in said county of Mississippi, on the first day 
of October, 1845, casually lust said negroes out of his and 
said Georgia administrator’s possession, and afterwards, in 
1851, they came into the possession of defendant, who 
refused on demand, to give them up, &c., that they were 
worth so many dollars, and so many more for hire per annum, 
respectively. Pending the case, defendant died, and his exec- 
utors became parties. On the trial, the following additional 
facts appeared : 

SAMUEL MARTIN testified: that upon his said marriage, he 
took possession of said Babe and her children, kept them 
about six years, sold them to Duncan, deceased, in May, 1851, 
for $1,650 in cash, spent the money for his own use, and had 
never paid any part of it to any of Gordon’s children; that 
said Gordon’s children were six, viz: Hilliard P., William 
E., John P., James N., Wade H. and Isaac S.; that he kept 
the negroes by consent of Turner till he brought them to 
Georgia, in 1851, and did not consult the children about 
bringing them away. 

Mrs. Martin testified the same in substance, stating that 
though the children all lived with Martin, the negroes were 
taken secretly, and without the children knowing it, that the 
youngest of her children was born in 1839, and that Martin 
had never settled with Turner, nor with any of her children, 
for the negroes sold by him, and Turner was insolvent. 

HILLIARD GORDON testified: that Martin had not settled 
with the said children or executor, and that he (witness) sold 
his interest in said slaves to Nevil Dobbs, for $80. 

Isaac S. GORDON testified: that he was a minor when this 
suit was commenced, and that he had sold his interest in said 
slaves to W. H. Montgomery. 

JoHN Harvey testified: that Martin, in 1851, sold the 
six negroes to Duncan, deceased, for $1650, when they would 
have brought in market over, if the title had been undispu- 
ted, $2,000, or $2,500, that witness told Duncan, deceased, that 
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he, witness, had fears about the titles, and he put their hire at 
from $250, to $300 per annum. 

MatTTHEW REVEL testified as to said sale, and that the 
negroes, if the title was undisputed, would have sold for 
$2,500 or $3,000, that Duncan, deceased, and Duncan’s execu- 
tors, kept them till slavery was abolished, and that they were 
worth for hire, per annum, $400, and that in 1862, they were 
worth $6,100. 

The demand and refusal were admitted. The plaintiff 
offered the Georgia administrator to prove that his adminis- 
tration was at the instance of said Turner, in order to recover 
said slaves and their hire, but the Court rejected this evidence. 

The defendants then read Martin’s bill of sale, dated 9th 
May, 1851, conveying to Duncan, deceased, said woman and 
her five children, for $1,600, and warranting the title; the 
interrogatories of said Wade H. Gordon, stating that his 
brothers, Hilliard, William and John, got part of said pur- 
chase money from Martin; John got $200 in witness’ pres- 
ence from Martin, Hilliard and William sold their interests 
to Dobbs, whom Martin paid, and witness, in 1839, sold his 
to Montgomery, that two of the brothers were dead, that Mar- 
tin maintained all of said children till they were of age, and 
that he, witness, was eight years old when his mother married 
Martin. 

Defendants further showed by the records of Mississippi, 
that Turner qualified as such executor in January, 1840, and 
in October, 1845, procured an order from the Probate Court 
to sell said slaves. 

The defendants examined several witnesses who testified 
substantially that Duncan, deceased, paid Martin the value 
of said slaves, and that their hire was balanced by the expense 
of keeping them, some of them being breeding women. 

It was admitted that Duncan, deceased, kept them openly, 
and paid taxes on them as his own. 

The Court charged the jury that if Turner, executor, did 
not sue for said slaves within four years after Duncan, deceased, 
bought them, and he was guilty of no fraud, and held them 
as his own, Turner, and all claiming under him, were barred 
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by the statute of limitations, and that if Duncan, deceased, 
claimed title to said slaves in good faith, and they were eman.- 
cipated by the government, plaintiff could not recover. 

The jury found costs against the plaintiff. He moved for a 
new trial on the grounds that the Court erred in not allowing 
him to show that he administered at the instance of Turner, in 
charging as aforesaid, in refusing to charge, as requested, that 
if Duncan, deceased, was guilty of fraud, the statute of limi- 
tations would not protect him, and because the jury erred in 
finding that he should pay the costs. 

The Court refused a new trial, and this is brought up for 
review. 


RAMSEY, CRAWFORD & Burts, for plaintiff in error. 


RarrorpD & Sapp, for defendants in error. 


WALKER, J. 


By the Act of December, 1847, Cobb’s Dig., p. 569, it is 
provided that nothing in the fifth section of the statute of 
limitations shall be so construed as to protect any defendant 
or defendants, from any action at any time, where the jury 
are satisfied that there has been a fraudulent removal or con- 
cealment of the property, in order to deprive the rightful owner 
of the possession or enjoyment of the same, any law, usage 
or custom to the contrary notwithstanding. This statute was 
in force at the time the possession of Duncan began, in 1851; 
and according to its provisions, Duncan could not be protected 
from “any action at any time” where there had been (no 
matter by whom) “a fraudulent removal or concealment of 
the property in order to deprive the rightful owner of the 
possession or enjoyment of the same.” Do not the facts bring 
this case fully within the provisions of this statute? We 
think so. 

By the 21st section of the Act of 1856, pamph., p. 235, it 
is provided that when the right to sue shall not accrue until 
after the death of any person, the time within which suit 
is to be brought, under the provisions of this act, shall not 
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begin to be computed until there is representation upon his 
estate: Provided, that in each of these cases (named in the sec- 
tion) there be representation by an executor or administrator 
duly qualified within five years from the death. Section 22 pro- 
vides that where personal property shall be carried afvay or 
secreted, so that the party entitled to sue for the same, knows 
not who is in possession of it, or where it is, or against whom 
to bring his suit, the limitation of time in which suit, for the 
recovery of personal property are to be brought by the pro- 
visions of this act, shall not begin to be computed against such 
party until he has discovered where such property is, and 
who is in possession of it. Ib. 

This act went into effect the first of June, 1856, ib. 237; 
and this action was brought 24th April, 1860, less than four 
years from the time the act went into operation. Now, by 
the act of 1847, Duncan was liable to suit “at any time,” if 
there had been a fraudulent removal of the property in order 
to prevent the rightful owner from enjoying the same. In 
such a state of facts, the statute of limitations did not begin 
torun. It could not begin to run until the 1st June, 1856, 
and.four years had not elapsed from that date until suit was 
commenced ; and under the act of 1856, ought there not to 
be five years in which representation of the estate should be 
taken out before the statute should ‘begin to run? Such 
would seem to be a reasonable interpretation of its provisions. 
Secs. 2877 and 2880, Rev. Code, is in substance both the acts 
of 1847 and 1856. Sce also Sec. 2646. So that taking all 
our statutes on the subject together, we think, under the facts 
of this case, the defendant was not protected by the statute of 
limitations; and the charge of the Court on that subject was 
erroneous. 

The defendant in error insisted that the legal title was in 
Turner, the executor, and not in the Georgia administrator, 
and therefore, the plaintiff could not recover. Admitting the 
title to have been in Turner, we have shown that under the 
act of 1847, Duncan would not have been protected by the 
statute of limitations, because the property had been fraudu- 
lently removed. But Turner could not maintain an action in 
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Georgia as executor, to recover these negroes. In Davis yg, 
Smith, 5th Ga. Rep., 295-6, this Court says: “ An adminis. 
trator or an executor derives his authority from his letters of 
administration or testamentary. As such, he has no power 
beyond the limits of the State by whose authority he is in. 
vested with the trust. He cannot sue, therefore, nor can he 
be sued in any other State. If it becomes necessary to sue in 
behalf of the estate which ‘he represents, in a foreign State, he 
must obtain letters of administration in that State, according 
to the provisions of the law of that State.” Citing quite a 
number of authorities. Again, in the 8. W. R. R. Co., ys, 
Paulk, 24 Ga. Rep., 370, the Court says: “ It is a general 
doctrine of the common-law, recognized both in England and 
America, that no suit can be maintained or brought by any 
executor or administrator, in his official capacity, in the courts 
of any other country except that from which he derives his 
authority. The authorities upon this point are exceedingly 
numerous and conclusive.” Citing quite a number, and add, 
“See this point strongly stated by this Court, 5th Ga. Rep., 
295, 296.” This case was a construction of the act of 1850, 
Cobb’s Dig., 341, and was adverse to a foreign administra- 
tor’s right to sue in a case like this. The rule seems to have 
been changed and enlarged by the Rev. Code, Secs. 2573 
and 2414. 

We do not mean to decide that under the facts of this 
ease the defendant is liable for the value of these negroes, 
We recognize the rule as laid down in the Code, Sec. 3023, 
that “The death or destruction, or material injury to the 
property pending the litigation, shall be no defence to a mere 
wrong doer. If the defendant is a bona fide claimant, and 
the injury arises from the act of God, and in no wise the result 
of defendant’s conduct, the jury may take the same into con- 
sideration, but in no case shall such a Court cast the costs upon 
the plaintiff.” In this case, the jury “cast the costs upon the 
plaintiff.” Under the facts of the case, we hold that the 
defendant was not protected by the statute of limitations ; and 
no other defence is shown sufficient to defeat the legal title 
shown in the plaintiff. If the property had been destroyed 














——_ ll 
- 


_ 


cr me Ce CD 











MILLEDGEVILLE, DEC. TERM, 1867. 581 


—eCCC 





Green vs. Collins. 








by the act of God, the vis major pending the litigation, and 
the defendant is a bona fide claimant, as he seems to be, the 
jury may take the same into consideration, but they cannot, 
on this account, make the plaintiff pay the costs. I am 
inclined to think that a verdict finding the costs in favor of 
the plaintiff would have been sustained. This question is 
not before us now however. 
Judgment reversed. 





Mites GREEN, plaintiff in error, vs. JAMES CoLLins, defend- 
ant in error. 


A party, at the request of the maker of a promissory note, took it up 
from the payee, and the purchaser claimed a balance to be due thereon ; 
and in consideration that the holder would not attach the property of 
the maker, and would permit him to move out of the State, a third 
party signed the note as surety. Suit was brought on the note against 
this surety, and the Court below decided that the note sued on did not 
contain such a promise in writing as would be binding under the statute 
of frauds, and non-suited the plaintiff: Held, that this was error. 


Complaint on note. Non-suit awarded by Judge WorriLL. 
Marion Superior Court. April Term, 1867. 


This action was founded upon a promissory note as follows: 


“On the first day of January, 1863, I promise to pay G. 
DeLawney or bearer, Twelve Hundred and Ninety-three 
Dollars and Seventy-five Cents, with interest from January 
Ist, 1859, value receved, to be discharged in middling cotton 
at ten and a half cents per pound, to be delivered at Florence, 
Stewart County, Georgia, in square bales, by the first of Jan- 


uary, 1863. L. B. Coins, 
his 
JAMES © COLLINS, 
December 8th, 1858. - mark. 


Endorsed—“ Received on this note $963.75, January 1st, 
1859,” 
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It was proceeding against James Collins on appeal. He 
plead the statute of frauds, &e. 

The plaintiff, after the note was read in evidence, testified : 
that in the fall of 1858, he bought from L. B. Collins a set. 
tlement of lands which L. B. Collins had bought from 
DeLawney ; they supposed that there were five hundred and 
thirty acres, and the price agreed on was $11 per acre. L, 
B. Collins requested plaintiff to take up said note from 
DeLawney, and agreed that if the land, when measured, fell 
short of that number of acres, he would refund to plaintiff 
the price per acre for each acre short, and plaintiff agreed 
that if it contained more, he would pay L. B. Collins the 
price per acre for each surplus acre. It fell short thirty acres, 
When L. B. Collins was about to remove from the State, 
plaintiff demanded of him payment or security for said 
deficiency, and threatened to attach his property. To prevent 
this, James Collins, who was present, signed the note. 

For the defenddnt, DELAWNEY testified: that he never 
owned a note on L. B. Collins and James Collins, but had 
owned a note on J. B. Collins, in substance the same as 
the above, except that it was signed by L. B. Collins only— 
it being given by L. B. Collins in consideration of lands on 
Hannahachee Creek in said Stewart County, sold to him by 
witness ; L. B. Collins sold the land to plaintiff, plaintiff's 
note was given to DeLawney in lieu of L. B. Collins’, and 
the deed was made to Green, and Collins’ said note given to 
plaintiff. 

The defendant stated the same as the plaintiff had stated, 
as to why he signed the note. 

The Court decided that this signing of said note was not 
such a promise in writing to pay the debt of another as was 
binding on the defendant, and the plaintiff allowed a non-suit. 

He now says that decision was wrong. 


E. G. Rarrorp, for plaintiff in error. 


M. H. BLaAnpFrorpD, for defendant in error. 
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WALKER, J. 


The error into which the Court below fell, was in constru- 
ing the contract between L. B. Collins and the plaintiff as a 
satisfaction of the DeLawney note. Such was not the effect 
of that contract. Green was to take it up, to purchase it, in 
other words, which he did, and it became his; L. B. Collins 
let him have the land, and the value of this was credited on 
the note, as per contract, leaving sti]l due to the plaintiff on 
the note three hundred and thirty dollars and interest. In 
this state of facts, L. B. Collins proposed to move out of the 
State, to which plaintiff objected, and threatened to attach his 
property unless this balance were paid or secured. In con- 
sideration that the plaintiff would not attach and would 
permit L. B. Collins to move out of the State, James Collins, 
the defendant, signed the note sued on; or, as defendant 
himself expresses it, “ Bryant Collins was about to move 
away, and Green threatened to attach his property, claiming 
that Bryant Collins owed him three hundred and thirty dol- 
lars for some deficiency in the quantity of land, &c., therefore 
he put his name to the note sued on, in consideration that 
Green would not attach the property of Bryant Collins.” 
Green then had a subsisting debt against L. B. (Bryant) Col- 
lins, and in order to enable Bryant to move out of the State, 
defendant signed the note sued on. Why was not this a val- 
uable consideration, amply sufficient in law to uphold the 
defendant’s promise to pay the amount due on the note, about 
which in equity there seems to be no dispute. The amount 
claimed, so far as appears, was certainly owing to the plain- 
tiff; and the defendant, for a valuable consideration, signed 
the note obligating himself to pay it. Ought he not to com- 
ply with his promise? If, upon the trial, it should appear 
that Bryant Collins did not in fact owe the amount claimed, 
then of course the defendant might plead that.as a defence ; 
but it certainly would be doing the plaintiff injustice to hold 
the defendant not bound, when, in consideration of his prom- 
ise, the plaintiff has lost the means of enforcing his claim 
against his original debtor, L. B. Collins. The Court should 
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not have awarded a non-suit, but should have sent the case to 
the jury. 

Judgment reversed. 





PLEASANT J. MULLINS, plaintiff in error, vs. WM. H. Curts- 
TOPHER, prochien ami of PAULINE CHRISTOPHER, defend- 
ant in error. 


1, If a court of equity grant a new trial after a judgment rendered at law, 
it should be done only on a proper case being made. This is a power 
which should be exercised with great caution. No degree of wrong or 
injustice in the determination of a case at law will entitle the injured 
party to resort to equity, after judgment at law, unless there be some 
special ground for such interposition. If a party by proper diligence 
could have protected himself at law, but by negligence failed to do so, 
he cannot go into equity to be relieved from the consequences of such 
negligence. 

2. The ordinance of the Convention of November, 1865, ‘‘to adjust the 
equities between parties,’’ applies to contracts and not to judgments. 

3. All judgments rendered prior to 8th November, 1865, were ratified 
and affirmed by the Convention, (Article V. Sec. 1, Par. 7) subject only 
to reversal by motion for new trial, appeal, bill of review, or other 
proceedings in conformity with the law of force when they were ren- 
dered. 

4, After a verdict has been received and recorded, and the jury dispersed, 
it cannot be amended in matter of substance, either by what the jurors 
say they intended to find, or otherwise. 


Bill to enjoin Judgment, &c. Decided by Judge WorRILL. 
Taylor County. Chambers, May, 1867. 


Mullins averred that Wm. H. Christopher, as prochien ami 
of his daughter, Pauline, brought an action against him for 
breach of a promise to marry Pauline; that the case was tried 
on appeal at April term, 1865, of said Court, and the verdict 
was against Mullins for $5000 and costs ; that fi. fa. had been 
issued for that sum and was in the hands of the Sheriff for 
collection. 

It was averred also, that this verdict was found upon the 
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testimony of Wm. H. Christopher, plaintiff, solely, who tes- 
tified that in 1862, when the action was brought, defendant 
was worth $75,000, counting the value of his slaves, which 
were from fifty to seventy-five in number. Whereas, in fact, 
defendant in that year paid taxes on 3086 acres of land, 
valued at $15,000, twenty-eight slaves, valued $11,200, 
making a total of but $31,200; that this, too, was given in 
on the basis of Confederate currency, which was the only cur- 
rency of this State then, and when said verdict was rendered ; 
that at the date of the verdict one dollar in specie was worth 
fifty dollars of such currency. 

Because, as he averred, the jury expected said judgment 
would be paid in such currency, because defendant had lost 
heavily by the results of the war, and because Pauline’s injury 
was only imaginary, (she having since married a man more 
suitable for her) Mullins thought that said judgment should be 
razeed to its specie value, and prayed injunction against its 
enforcement. 

At Chambers the following facts appeared by ex parte affi- 
davits. 

Three of the jury affirmed that they intended their verdict 
should be paid in Confederate currency, and believed the bal- 
ance of the jury so intended. One of the complainant’s solic- 
itors affirmed that he had heard six of the jury say that they 
so intended. 

Christopher affirmed that at the time of the breach of prom- 
ise, Mullins was sixty years old, and Pauline but sixteen, that 
after her parents had reluctantly consented to the nuptials, 
and had prepared her wedding apparel, &., Mullins, about 
the appointed time, and with no notice to them or Pauline, 
and without excuse, married another. 

Christopher’s solicitor affirmed that he was plaintiff’s attor- 
ney in said action, (related the testimony in said cause sub- 
stantially as aforesaid) that the case was defended by Col. S. 
T. Bailey and Edwards & Holsey, able lawyers, who urged 
the jury to find nominal damages only, because the same would 
have to be paid on a specie basis. 

Two of the jurors who swore as to their intention, &c., af- 
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firmed that, as they recollected, nothing was said by the jury as 
to the kind of currency in which their verdict was to be paid, 
Defendant read also an affidavit made by Mullins, showing 
that he, in January, 1866, was worth $15,000 at least. 

The Chancellor refused the injunction, and this is assigned 
as error. 


Miter, Epwarps & Hotsey, for plaintiff in error. 


W.S. Wattace, B. Hitt, for defendant in error. 


WALKER, J. 


1. This bill is filed with a double aspect; either for a new 
trial, or to reform the verdict. That a court of equity has 
the power to grant a new trial in a case tried at law upon a 
proper case made, has been settled since the celebrated contest 
between Lord Ellesmere and Lord Coke, in the early part of 
the seventeenth century. It is a power which should, how- 
ever, be exercised with extreme caution, and on a proper case 
made. Pierce vs. Christain, 3 Ga. Rep., 229. In delivering 
the opinion in this case, Judge Lumpkin says: “The general 
rule is, that courts of chancery will not interfere after verdict 
and judgment at law, except in cases of fraud, or surprise, or 
in extraordinary cases where manifest injustice would be done, 
nor where the party might have defended himself fully at law, 
and neglected to do it. Great abuse would be made of a 
contrary doctrine, by drawing within the jurisdiction of equity, 
as by a side wind, almost all causes decided at law. The high 
powers entrusted to chancery to promote the purposes of jus- 
tice, should not be abused to the vexation of the citizens and 
the unsettling solemn decisions of other courts, where it is to 
be always presumed that full justice has been done.” Seealso 
Robbins vs. Mount, 3 Ga. Rep., 78; Scudder vs. Puckett, 12 
Ga. Rep., 338 ; Stroup vs. Black, 2 Kelly Rep., 279; Kenan 
vs. Miller, ib., 329; Bostwick vs. Perkins, 1 Kelly’s Rep., 
139; Taylor vs. Sutton, 15 Ga. Rep., 106. But no degree of 
wrong or injustice in the determination of a case at law, will 
entitle a party to resort to equity, unless there is some special 
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ground for its interposition. Pollock vs. Gilbert, 16 Ga. 
Rep., 402. Ifa party have a good defence at law, and from 
negligence fail to set it up at the proper time, he must take 
the consequences of his own Jaches ; he cannot go into equity 
to be relieved from the consequences of such negligence. See 
the cases already cited. 

We listened with much pleasure to the argument of our 
learned brother (who is so well known as the author of the 
“Bench and Bar of Georgia,” and numerous other produc- 
tions,) in favor of the aged plaintiff in error. We are satis- 
fied his follies have been cured ere this, and if the principles 
of equity would sanction it, we should take pleasure in re- 
lieving him from some of the consequences arising from his 
folly. But after patiently considering the authorities and 
arguments of our learned brother, as applied to the facts of 
this case, we are satisfied there is no relief for his aged client. 
He has had his day in court, and there must be an end to lit- 
igation. We see no ground on which equity can seize to set 
aside the verdict and grant a new trial. 

2. It was insisted that the verdict was intended by the jury 
to be payable in the equivalent of “Confederate money,” and 
not in present currency; and therefore, the verdict and 
judgment should be so reformed or amended as to express 
this intention; and that the equities between the parties 
should be adjusted under the ordinance of November, 1865. 
This ordinance applies in terms to “ contracts not yet execu- 
ted,” and by no fair rule of interpretation can it be made to 
apply toa judgment. See Whatley vs. Staton, decided during 
the present term. 

3. Besides, the same Convention which passed the ordinance 
to adjust the equities between the parties to contracts not yet 
executed, also made a constitution by which it is provided, 
Art. V. Sec. 1, that “All judgments, decrees, orders, and 
other proceedings of the several courts of this State, heretofore 
made within the limits of their several jurisdictions, are 
hereby ratified and affirmed, subject only to past or future 
reversal by motion for a new trial, appeal, bill of review, or 
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other proceeding, in conformity with the law of force when 
they were made.” So that while the convention provided for 
adjusting the equities between parties to contracts not execu- 
ted, it also, at the same time, ratified and affirmed all judg- 
ments made by the courts within their respective jurisdictions, 
This would seem to be pretty conclusive evidence that the 
ordinance was not intended to embrace judgments. 

4, This Court has repeatedly decided that a juror, after the 
rendition of his verdict, cannot be heard to impeach it; and 
in accordance with these decisions, the Rev. Code, Sec. 3442, 
says: “ A verdict may be amended in mere matter of form, 
after the jury have dispersed ; but after it has been received 
and recorded, and the jury dispersed, it cannot be amended 
in matter of substance, either by what the jurors say they 
intended to find, or otherwise.” This would seem to be con- 
clusive. To allow a verdict to be amended by what some 
of the jurors, two years after the rendition of the verdict 
say they intended to find, would be directly in the teeth 
of the statute. Especially would this be wrong in this 
case, for two out of the three jurors sworn, state on oath, 
that so far as they recollect, there was nothing said at the 
time the verdict was rendered, among the jury in their con- 
sultation, as to what character of currency the verdict 
should be paid in. The language of the statute is clear 
and unambiguous. It is imperative and must be obeyed. 
It prohibits the amendment of this verdict by what the jurors 
say they intended to find. We see no ground upon which 
the plaintiff in error can be relieved; and must, therefore, 
affirm the judgment of the Court below. 

Judgment affirmed. 
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A. Louis & Co., ef al., plaintiffs in error, vs. BAMBERGER, 
Broom & Co., et al., defendants in error. 


Although it is a general rule that on the coming in of the answer plainly 
and distinctly denying all the facts and circumstances upon which the 
equity of the bill is based, the Court will dissolve the injunction, yet in 
some particular cases, the Court will continue the injunction, though 
the defendant has fully answered the equity set up. The granting and 
continuing of the process must always rest in the sound discretion of 
the Court, to be governed by the nature of the case; and this Court 
will not control the exercise of that discretion, except in a case where 
the discretion has been abused. 


Injunction and Appointment of Receiver. By Judge 
CLARKE. Chambers. Randolph County. February, 1867. 


The case made by the bill is as follows : 

Joseph Schoenfeldt individually owed Bamberger, Bloom 
& Co., $5,227.41, for goods sold from 16th November, 1865, 
to 26th April, 1866, Bamberger, Staadhecker & Co., $919.53, 
for goods sold from 9th February, to 16th March, 1866, 
Hirsch & Flexner, $1,217.25 and interest, and Starr & Hel- 
burn, $706.70 for goods. These creditors all live in Louis- 
ville, Kentucky, and at Schoenfeldt’s instance, had shipped 
him these goods to Albany and Cuthbert, Georgia. 

At the time of these purchases, and at the filing of -this 
bill, Schoenfeldt was combining and confederating with A. 
Samuel Baer, of Randolph county, Georgia, to defraud said 
creditors, and they, as partners, received said goods at Albany 
and Cuthbert, and with other goods, which Schoenfeldt had 
bought of these creditors, exposed them for sale at said two 
towns, Schoenfeldt selling at Albany, and Baer at Cuthbert. 

In pursuance of this fraudulent combination, on the 23d 
October, 1866, they combined with Adolph Louis & Co., of 
Nashville, Tennessee, and on that day, gave A. Louis & Co. 
three notes, signed by themselves individually, for $16,433.61, 
$1,803.95, and for $612.17, each due one day after date, (the 
second one endorsed “Stricker & Brothers”) and gave them 
a mortgage on both stocks of goods, and transferred to them 
the books of account and evidences of debt of the Cuthbert 
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house, all as collateral security to secure said notes. These 
notes and mortgage and transfer are believed to be fictitious 
and fraudulent. They kept the goods, were selling them off 
below market prices, and converting the money, and the 
Albany stock had been clandestinely removed and mixed with 
the Cuthbert stock. 

Schoenfeldt residing out of the State, and Baer thus con- 
verting the goods, these creditors sued out attachments against 
Schoenfeldt, returnable to February term of the County- 
Court of Randolph county, and on the 24th December, 1866, 
had the goods levied on by the sheriff, and then filed this bill 
for appointing a receiver, &c. After that, A. Louis & Co., by 
their agent, one Kuperman, foreclosed said mortgage, and pro- 
cured the deputy sheriff to levy their mortgage fi. fa. on the 
same goods. 

The goods are liable to injury by keeping, and would sell 
far below their value at sheriff’s sale. 

They therefore prayed injunction as to the sale under the 
mortgage fi. fa., and that a receiver be appointed who shall 
sell the goods at retail, that the several defendants discover 
the truth touching these matters, and the fraudulent notes and 
mortgage and transfer be cancelled, &c., &e. 

The Chancellor granted a rule nisi to show cause why the 
receiver should not be appointed, and why the injunction 
should not be granted. 

Upon this hearing, the defendants read an affidavit of Wm, 
E. Smith, substantially stating that, on October 23d, 1866, 
Wm. Kuperman, of the firm of A. Louis & Co., Schoenfeldt, 
Baer and , agent of Stricker & Co., called on him to 
draft said mortgage; Stricker & Co.’s agent gave up the note 
for $1,803.95, held by his firm, and took in lieu of it Schoen- 
feldt & Baer’s note for the same amount, of that date; this 
note was embraced in the mortgage; there was no dispute as 
to the amount due, the only hesitation was because Schoen- 
feldt feared the business might be stopped by foreclosure ; to 
avoid that, it was stipulated in the mortgage, that, so long as 
the mortgage was not foreclosed, mortgagors should conduct 
the business as if no mortgage existed, paying the cash 
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received to A. Louis & Co., and transferring to them the 
accounts, if any goods should be sold on credit, A. Louis & 
Co. agreeing not to move in the matter unless other creditors 
did so; that A. Louis & Co. had kept this pledge; he saw 
the mortgage executed and delivered. 

They also read an affidavit of Baer, affirming that the 
notes and mortgage were not fictitious, but that Schoenfeldt 
did really owe A. Louis & Co. the two notes for $16,433.61 
and $612.17, for goods purchased of them; that it was an 
honest effort to secure A. Louis & Co., (but without defrauding 
their other creditors) so that they might carry on their busi- 
ness, believing that if they were allowed to do so, they could 
pay all of the firm debts; the other note expressed the true 
amount due Stricker & Co., and the mortgage was bona fide 
made to secure it also, and that “but for the conduct of J. 
Schoenfeldt,” he believed the business might have been car- 
ried on, and all the debts paid. 

Schoenfeldt had previously answered the Dill, and his 
answer was also read. It admitted that he was a citizen of 
Indiana, in business for some time past in Georgia, that he 
individually purchased from the several complainants goods, 
and owed them therefor the amounts charged, and that the 
goods were shipped as charged. 

He denied any combination with Baer for fraud, averring 
that his credit was then good, and he thought he could pay 
all his debts; that the goods were shipped to Albany, and 
when the Cuthbert store was opened, he intended that the 
business should be in his name, but that Baer proposed to 
conduct the business in his name because he was known, and 
Schoenfeldt was unknown in Cuthbert ; complainants did not 
know Baer in said transactions, but without their knowledge, 
and without his putting any money into the concern, Baer was 
his constituted co-partner, though he continued to buy goods on 
his individual credit, not then believing (but now believing) 
that Baer intended to defraud the creditors; the mortgage to a 
large extent, covers a fictitious amount ; they did not owe A. 
Louis & Co., anything like the amount expressed in the mort- 
gage, it was so given upon the representation of A. Louis & 
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Co.’s agent, that it was necessary to keep off other creditors; the 
amount due A. Louis & Co. by him, and him and Baer, was 
unsettled, but it did not exceed $11,000, (he thought it was 
less) a considerable part of which has since been paid; he 
would not have signed the mortgage, but for Baer’s represent- 
ing that there were assets sufficient to pay the debts; all the 
goods had been moved to Cuthbert, and many sold ; (at what 
prices he did not know) Baer made false invoices of those 
shipped from Albany ; he thought it proper that a receiver be 
appointed. 

The chancellor appointed a receiver and granted the injune- 
tion. Subsequently other answers were filed. 

Schoenfeldt filed a second answer, differing from the first 
‘in these particulars: He said satisfactory arrangements had 
been made with complainants, or most of them, by which he 
believed said claims would be settled and discharged ; after 
the formation of the partnership, goods were generally charged 
to the firm, sometimes to Schoenfeldt & Baer, or J. Schoen- 
feldt & Co., and at other times, and by other creditors, to A. 
S. Baer & Co., those he bought from complainants were upon 
his individual credit, and sent to Albany, and part of them 
had gone to Cuthbert; he and Baer owed A. Louis & Co. 
$15,270.07, besides interest, for goods, and upon accounting 
with Kuperman, fixed the amount at $16,433.61 ; this excess 
was by a mistake, produced by the absence of bills, &c., and 
had been since corrected by a credit, and they really owed the 
Stricker & Co. note, and put it into the mortgage; they also 
put in a note for $612.17, due A. Louis & Co., and that all 
this was done in good faith to secure those bona fide debts ; 
since that time Baer paid A. Louis & Co. $5,592.43, which 
had been credited and the mortgage fi. fa. was for $12.994.46, 
the true balance then due, but since the fi. fa. issued, he and Baer, 
had paid A. Louis & Co., $1,631.12. He stated that what 
he meant in his former answer, and what he intended to 
answer, was, that Schoenfieldt & Baer owed the Nashville 
house about $1,100, the balance of the debt due A. Louis & 
Co., was to the Cincinnati House, and he iutended to have 
included the note for $612.17, as due A. Louis & Co., and to 
have included the Stricker & Bro. note. 
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He said that the mortgage was fairly made for a real debt, 
and without fraud, that he was embarrassed, but hoped to 
arrange his debts, and that Baer was similarly situated. 

Wm. Kuperman, one of the firm of A. Louis & Co., also 
‘ answered the bill. He denied all combination, stated that 
the mortgage was for a bona fide debt, and substantially gave 
the same figures last given by Schoenfeldt as the basis of the 
settlement, states how the mistake occurred, by not having 
the bills of the Cincinnati house. He set up that a good 
note for $2,825 on Mrs. Pace, of Dougherty county, was due 
by complainant to Schoenfeldt as a credit, which had not been 
allowed, that there were about $30,000 worth of goods in the 
two stores, bought of various parties, and he did not believe 
over $500 or $600 worth of the original goods bought from 
complainants were on hand in Cuthbert. He thought a 
speedy, public sale, was proper, and the appointment of a 
receiver improper. 

Baer’s answer, also of file, is in substance, the same as Kup- 
erman’s, with a positive denial of any fraud in removing the 
goods, in making the mortgage, &c., &c. He removed them 
to get a better market, sold them at a reasonable profit, for cost, 
and applied them to A. Louis & Co.’s claim, and but for 
Schoenfieldt’s conduct, bringing down upon them the attach- 
ments, he believed they could and would have paid all their 
debts. He favored an early sale by the sheriff. 

These answers having come in, a motion was made by 
defendants to dissolve the injunction, and to set aside the 
appointment of a receiver. 

At this hearing, the pleadings and affidavits already 
mentioned, were read, as was also an affidavit from Arthur 
Hood, Esq., (for complainants) in substance, as follows: He 
drafted Schoenfeldt’s first answer, that portion of the indebt- 
edness of Schoenfeldt & Baer to A. Louis & Co., was fully and 
freely discussed between Schoenfeldt and himself; Schoen- 
feldt stated that he did not think it exceeded $9,000, including 
the debts of both the Nashville and Cincinnati houses, but 
asked to put it at $1,100, saying that would not only cover 
the firm debt to both said houses, but his individual debt to 
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the Cincinnati house, created before he and Baer were part- 
ners ; he was very frank and free in his statements, and did 
not hesitate to state that the mortgage covered a fictitious 
amount, and was made to cover up the assets of the firm, so 
that they might continue business without interruption by 
other creditors. 

After argument had, the chancellor refused to set aside the 
order appointing the receiver, or to dissolve the injunction, 
Upon each of these motions a bill of exceptions was made 
out and certified, and they come to this Court consolidated, 

The plaintiffs in error contend that the bill contained no 
equitable foundation for injunction or the appointment of a 
receiver ; or if they did, that in each instance the affidavits 
and answers swore off that equity, and therefore that the 
chancellor erred in holding the contrary, &c. 


SrrozierR & Smiru, Doveiass & Patt, for plaintiffs in 
error. 


A. Hoop, and H. FIevDrer, for defendants in error. 


WALKER, J. 


The granting and continuing of an injunction must always 
rest in the sound discretion of the Judge, according to the 
circumstances of the case. Rev. Code, Sec. 3153. Here are 
various creditors seeking to enforce their respective claims 
against the effects of the debtors. The Court, by its proper 
officer, has possession of the goods, and can so shape its action 
as to allow all to be heard in vindication of their claims, and 
award the funds which may be raised, to the payment of 
those claims which may be entitled thereto. By this course, 
a multiplicity of suits may be avoided, and ample and com- 
plete justice be done in the premises. We fully recognize the 
general rule, that on the coming in of the answer, plainly and 
distinctly denying all the facts and circumstances upon which 
the equity of the bill is based, the Court will dissolve the 
injunction ; but in some particular cases, the Court will con- 
tinue the injunction though the defendant has fully answered 
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the equity set up. The granting and continuing of the pro- 
cess must always rest in sound discretion, to be governed by 
the nature of the case. See Coffee vs. Newsom, 8 Ga. Rep., 
449, Holt vs. The Bank, 9 Ga. Rep., 554. This Court is 
not disposed to control the discretion of the chancellor, except 
in case of abuse of his discretion, and as we see no abuse here, 
we will not interfere with his ruling. 
Judgment affirmed. 





SincLETON A. THORNTON, plaintiff in error, vs. MosEs 
Hot is, defendant in error. 


This Court will not control the discretion of the Court below except in a 
case where the discretion has been abused. 


Motion for new trial or appeal. Decided by Judge 
CuarRKE. Randolph Superior Court. May Term, 1867. 


Moses Hollis, as bearer, sued Singleton A. Thornton as 
maker, and Leroy C. Sale as security, for $500.00 and inte- 
rest, due on a note made by them 1st January, 1862, and due 
1st January, 1863, payable to E. B. Loyless or bearer, with 
interest from date, alleging that the note was transferred to 
B, L. Kimbrough, and by Kimbrough to himself, for valu- 
able considerations, and before the same was due. At May 
term, 1864, he obtained judgment against both defendants 
for $500.00, with interest and costs. 

At November term, 1866, of said Court, Thornton moved 
for a new trial or appeal upon the following grounds : 

Ist. Because the judgment was rendered since the 19th 
January, 1861, and before the 6th November, 1866. | 

2d. Because Thornton was unavoidably absent from the 
Court at date of said judgment, he being in the military 
service of the Confederate States ; and 

3d. Because Thornton had a good and meritorious defence 
in said case—said note having been given between the 1st 
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June, 1861, and Ist June, 1865, for land, at the rate of ten 
dollars per acre, to be paid in Confederate money, when jp 
fact said land is and was then worth in good currency not 
more than three dollars per acre. 

These grounds were verified by Thornton’s affidavit. 

Answering the motion, Hollis admitted the date of the 
judgment as alleged, but denied that Thornton was unavoid- 
ably absent at its rendition as alleged by him, and averred 
that at said time Thornton (as he was informed and believed), 
was in said county and in the county site while the Court was 
in session, and that if he was then in such military service, it 
was only in the capacity of an agent for Captain Michael 
Gormsby, quartermaster, for the purchase of corn, said 
Gormsby having at the time his headquarters in said county 
site, and denied that Thornton had a good and meritorious 
defence to said claim, averring that the note was given in 
part payment for a settlement of land, which land (as he is 
informed and believes) was worth ten dollars per acre in good 
currency, that he did not believe anything was said, at the 
time of the delivery of the note, about paying it in Confed- 
erate money, but that the party took it to be paid in good 
currency, and that Thornton was personally served, and 
could not deny notice. This was also verified by affidavit of 
Hollis. 

At Hollis’ instance, the case was continued, and by order 
of the Court the fi. fa. was stayed pending this motion. 

The Court refused to grant a new trial or appeal, and this 
refusal is assigned as error. 


C. B. Wootten, for plaintiff in error. 
B. S. WorR111, for defendant in error. 


WALKER, J. 


The granting of a new trial or an appeal upon an appli- 
cation like this, was a matter very much within the discre- 
tion of the Court below. The Court may grant a new trial 
or appeal if satisfied from all the facts that a good and meri- 
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torious defence exists. Acts 1865-6, p. 87. In this case he 
might well doubt whether any defence at all existed, and 
therefore he might very properly refuse the application to 
open the judgment. A-reviewing Court should control the 
discretion. of the Court below only in cases where the discre- 
‘tion has been abused. 

Judgment affirmed. 





Witu1am J. Cox, plaintiff in error, vs. SARAH FELDER, 
executrix de son tort of GEORGE D,. FELDER, defendant in 


error. 
(Judge Harriss did not preside in this case.] 


1, An officer of one county may issue an attachment returnable to the 
Courts of another. 


2. An executor de son tort, who is removing the assets of the deceased 
out of the county, is liable to be attached, and the assets levied on. 


Attachment. Motion to dismiss. Decided by Judge 
CLARKE. Webster Superior Court. September Term, 1867. 


The foundation of this attachment was an affidavit in these 
words : 


GEORGIA, SUMTER CouUNTY : 

Personally came before me William J. Cox, who, on oath, 
says that George D. Felder, in his lifetime, was indebted to 
deponent in the sum of Two Hundred and Eighty-Eight 
Dollars, now due, besides interest, and that since the death of 
said George D. Felder, Sarah Felder has become executrix 
by intermeddling with the goods and chattels of said deceased, 
and that she is actually removing the property of said estate 
without the limits of the county of Webster, so that the ordi- 
nary course of law cannot be served on her. 

W. J. COX. 
Sworn to and subscribed before me, November 27th, 1866. 
N. A. Surru, Notary Public. 
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The said Notary issued an attachment returnable to the 
Superior Court of Webster county, Georgia, to March term, 
1867. 

A levy was made on certain property, and replevin bond 
given. At said term, Sarah Felder filed her affidavit, deny- 
ing the grounds for attachment taken in the affidavit. . 

At the same term, by her attorney, she moved to dismiss 
the attachment— 

Ist. “Because said affidavit does not show a statutory 
ground for issuing an attachment.” 

2d. Because said Notary of Sumter county could not issue 
an attachment returnable in Webster county. 

The Court dismissed the attachment, putting his judgment 
on the last ground aforesaid. 

This judgment is brought up for review. 


Wiuuis A. HAWKINS, for plaintiff in error. 


S. H. Hawkins and R. F. Lyon, for defendant in error, 


WALKER, J. 


1. Before process of attachment shall issue, an affidavit 
shall be made that the debtor has placed himself in a condi- 
tion to be attached. Rev. Code, Sec. 3200. Nothing is said 
as to the residence of the officer ; Section 3201 makes it the 
duty of the officer before whom the affidavit is made to take 
bond, with good security, for the payment of damages and 
costs, which the defendant may sustain. Affidavit being 
made and bond given, the officer before whom the affidavit 
was made, “or any officer authorized so to do,” may issue 
the attachment returnable to the proper Court. Secs. 32038 
and 3205. We find nothing in the statutes which prohibits 
an officer of one county from issuing attachments returnable 
to the Courts of another; and believing that the authority is 
one which may be for the convenience and advantages** 
‘suitors, we approve the authority thus conferred, and hol. 
that the officers of one county, authorized by law to issue 
attachments, may make them returnable to the Courts of 
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another county, under the provisions regulating the issuing 
of attachments. 

2. The affidavit in this case alleges that defendant “is 
actually removing the property of said estate without the 
limits of the said county of Webster.” This is a compliance 
with the requirements of the Code in such cases—Reyv. Code, 
Sec. 3210. The Court should have sustained the attachment. 

Judgment reversed. 





E. WILHELMS, plaintiff in error, vs. NoBLE BroTHERs & 
Co., defendants in error. 


1. The County-Court at its monthly sessions, under the act organizing 
that Court, had jurisdiction in all civil cases in which not more than 
one hundred dollars was ‘‘ claimed’’ as damages or principal due ; and 
where the plaintiff in his declaration in said Court claimed only one 
hundred dollars to be due him, and the judgment of the Court was for 
less than that sum ; under the peculiar language of the statute, giving 
the jurisdiction to the Court, the judgment should be sustained, not- 
withstanding the note, the foundation of the suit, was for a larger 
amount than one hundred dollars. 

2. Where the plaintiff in his declaration claimed only one hundred dol- 
lars, the mere fact that the copy note attached to the declaration, and 
the note itself when introduced in evidence, was for more than one hun- 
dred dollars, was no ground for arresting the judgment. 


Certiorari from County-Court. Decided by Judge MiIL- 
NER. Floyd Superior Court. July Term, 1867. 


Wilhelms prayed process, returnable to a monthly session 
of the County-Court of said county, against Noble Brothers 
& Co., to recover one hundred dollars only, claimed by him 
from them, averring that “ this is a suit between master and 


servant.” 


The real foundation of the suit was the following paper : 


iqDue E. Wilhems, one hundred and thirty-five dollars. 


NOBLE BROTHERS & CO.” 


(Endorsed.) ‘“ Received, June 4th, 1864, in salt, twenty- 
two dollars on this note. E. WILHELMS. 
March 18, ’66, $14 in United States currency.” 
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At the trial, plaintiff’s attorney offered the paper in eyj- 
dence. It was objected to because it was not dated. The 
Court overruled the objection ; the paper was read in evidence 
and plaintiff closed. 

Defendants’ attorneys moved a non-suit for the cause afoew 
said. The motion was overruled. 

The defendants’ attorneys examined plaintiff, who testified 
that the note was given in 1864, a short time before the first 
credit, for his labor as a blacksmith ; that he worked for Con- 
federate money, at $1.75 part of the time, and $2.25 part of 
the time; that he was now getting $2 per day for his work, 

It was then shown that about 4th June, 1864, Confederate 
money was fourteen to eighteen for one in gold, and that Uni- 
ted States currency was about two for onein gold.. And bya , 
blacksmith it was shown that a blacksmith’s wages were now 
from $2 to $2.50 per day. 

Upon these facts, the County Judge held that defendants 
were entitled to no reduction, and that plaintiff could recover 
on said paper as a promissory note, dated 4th June, 1864. 

Defendants’ attorneys moved: to dismiss the case because, 
under the ruling of the Court, there was due on said paper, 
$112.22, besides interest from 18th March, 1866, and the 
jurisdiction of his Court, at the monthly sessions, was lim- 
ited to one hundred dollars. 

The Judge overruled the motion because there was no plea 
to his jurisdiction, and allowed plaintiff’s attorney to enter 
up judgment for $98. There was a motion in arrest of judg- 
ment on the same grounds, and it was overruled. Certiorari 
was sued out. To the answer of the County Judge, excep- 
tions were filed, and an order respondeat ouster was passed at 
April term, 1867, of the Superior Court. His second answer 
brought out no fact not stated above. 

At July term, 1867, of the said Superior Court, the case 
came on to be heard. Wilhelm’s attorneys again excepted to 
the answer for not being full, and moved that the County 
Judge should again be required to answer, the attorney 
alleging that such full auswer would show clearly that the 
note sued on was subject to reduction under the ordinance of 
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the Convention of 1865 as to Confederate contracts, and that 
Wilhelms had claimed but one hundred dollars as due him 
thereon, and that it was for his wages as a day laborer and 
servant of the defendants, and this was a suit between master 
and servant. 

Judge MrineR held that, because by the face of the note, 
ever one hundred dollars was due thereon, the County-Court, 
at its monthly session, had not jurisdiction of the case, and 
that the facts sought by a new answer, could not give the 
jurisdiction. He therefore sustained the certiorari. During 
the term, Wilhelm’s atterneys moved to set aside said judg- 
ment, because it was erroneous. In September, 1867, being 
an adjourned term, this question came before Judge UNDER- 
woop. He held that Judge MILNER was right, and refused 
to set aside his order. 

This is brought up for error. 


Harvey & Scort, for plaintiff in error. 


Printup & Foucus, for defendants in error. 


WALKER, J. 


Under the act organizing the County-Court, (acts 1865-6, 
p. 66,) jurisdiction was given at the monthly sessions, “with- 
out limit as to amount, in all cases arising out of the relation 
of master and servant,” “and all other civil cases in which 
not more than one hundred dollars is claimed as damages, or 
principal sum due.” In this case the plaintiff claimed only 
one hundred dollars to be due him by his declaration, and there- 
fore, according to the peculiar phraseology of the statute, the 
Court preperly had jurisdiction of the case. The amount 
“claimed ” was within the jurisdiction of the Court, and the 
copy note attached could‘not oust the jurisdiction. For myself, 
I am very clear that this was a suit arising out of the relation 
of master and servant, and consequently the Court had juris- 
diction without limit as to amount. My brethren thought 
the jurisdiction maintainable under the statute, because the 
plaintiff only “claimed” one hundred dollars ; especially when 
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by the judgment of the Court, it appeared that even less than 
one hundred dollars was due him, and I concurred with them, 

If the County-Court, under the provisions of the statute, 
had jurisdiction of the cause, the amount “claimed,” of course 
the judgment should not have been arrested, because the copy 
note was for an amount over the jurisdiction of the monthly 
sessions of the County-Court. The judgment of the Superior 
Court, sustaining the certiorari, must be reversed, and the 
certiorari dismissed. 

Judgment reversed. 





NATHAN W. HAtnes, plaintiff in error, vs. ELIZABETH 
Curry, defendant in error. 


1. If the petition and process substantially conform to the requisites of 
the Code, and the defendant have notice of the pendency of the cause, 
all other objections shall be disregarded, provided there is a legal cause 
of action set forth as required by the code. 

2. All misnomers in judicial proceedings on the civil side of the Court, 
are amendable without working unnecessary delay. 

8. An amendment of the pleadings is no cause for a continuance, unless 
the opposite party is surprised thereby, and less prepared for trial in 
consequence thereof. ; 

4, A mistake of the clerk in copying a declaration, shall work no injury 
to a party, where, by amendment, justice may be promoted. Therefore, 
where the clerk, in copying a declaration, inadvertently changed the 
order of the initials of the name of a party to a copy note sued on, such 
mistake is no ground for dismissing or continuing the case. 


Complaint. Amendment of Misnomer. Tried before 
Judge Gipson. Washington Superior Court. March Term, 
1867. 


This was complaint by Elizabeth Curry, against N. W. 
Haines, endorser, on a promissory note made by A. O. Haines, 
and endorsed by said defendant. The clerk in copying the 
note, wrote O. A. Haines, instead of A. O. Haines, for the 
maker’s name. 
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At the trial term, plaintiff’s attorney moved to take a ver- 
dict against said endorser. Producing the copy served on N. 
W. Haines, his attorneys showed that this change had been 
made, and contended that there was no service. 

Plaintiff’s attorney took the copy, and by leave of the 
Court, amended it by changing the order of the initials 
therein, so as to make them correspond with the original, and 
by leave of the Court, took a verdict. 

Defendant’s attorneys objected to said amendment, and 
claimed, after it was allowed, a continuance because of it, but 
gave no reason for the continuance except the said amendment. 

The allowance of the amendment and the refusal of a con- 
tinuance, are here for review. 


Hook & Carr, for plaintiff in error. 
R. L. WARTHEN, for defendant in error. 


WALKER, J. 

1. If the petition and process substantially conform to the 
requisites of the Code, and the defendant have notice of the 
pendency of the cause, all other objections shall be disregarded, 
provided there is legal cause of action set forth. Rev. Code, 
Sec. 3269. . 

2. All misnomers in judicial proceedings on the civil side 
of the Court, are amendable instanter, without working unne- 
cessary delay. Rev. Code, 3433. 

3. Ifa party amend his pleadings, the Court may, in his 
discretion, continue the cause at the instance of the amending 
party, if the opposite party will make oath, or his counsel 
state in his place, that he is surprised by such amendment, 
and that he is less prepared for trial, and how, than he would 
have been if such amendment had not been made, and that 
such surprise is not claimed for the purpose of delay. Rev. 
Code, Sec. 3470. 

4. The mistake or misprision of a clerk, or other ministerial 
officer, shall in no case work to the injury of a party, where, 
by an amendment, justice may be promoted. Rev. Code, 
Sec. 3456. 
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How are the facts of this case? The petition and process 
were correct, and the defendant had been notified of the pen- 
dency of the cause; all other objections should have been 
disregarded, for there was a legal cause of action set forth as 
required by the code. The Court then certainly did right to 
hold the service sufficient. 

Ought a continuance to have been granted because the 
Court directed a change of the order of the initials of the 
name of the maker of the note, as set out in the copy served 
on the endorser, and without any cause being shown except 
the allowance of such an amendment? Most clearly not. 
The defendant was not surprised by the amendment, and was 
not the less prepared for trial in consequence thereof. We 
see no reason why this small mistake of a clerk should work 
to the injury of the plaintiff. Indeed, no amendment of the 
copy declaration was necessary, because the defendant had 
notice of a legal cause of action properly set forth. 

Judgment affirmed. 





GREEN B. Hur EY, ef al., plaintiffs in error, vs. Davin D. 
GAvuLy and Cuas. R. Burkes, defendants in error. 


1. Where the Court below grants a new trial, and no principle of law is 
violated, this Court will not disturb the ruling. 


2. This Court will more reluctantly control the action of the Court below 
where a new trial has been granted, than where one has been refused. 


Assumpsit. Motion for new trial. Tried before Judge 
CLARKE. Stewart Superior Court. April Term, 1867. 


This was assumpsit upon a parol sale of cotton for Confed- 
erate money. 

Plaintiff introduced the evidence of John B. Richard- 
son, to the effect that, thrice in 1865, he called on Hurley 
for three thousand pounds of lint cotton, as having been sold 
by Harley to plaintiff; that Hurley denied having sold 
plaintiff any cotton, but afterwards, on the same day, he said 
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to witness he had no cotton, and plaintiff must wait till he 
made it, and did not deny the sale and the payment of the 
price for the cotton ; lint cotton was, at the time of demand, 
worth from forty-two to forty-five cents per pound in that 
market and in the present currency. Plaintiff closed. 

Defendant was then examined as a witness in his own 
behalf. He testified that some time in 1864, Gauley tried 
three times to buy from him three thousand pounds of lint 
cotton, and at each time Gauley was reminded that Confed- 
erate money was fast depreciating, and Hurley doubted 
whether he could use the money in payment of his debts, and 
remarked that if he could so use the money, he would take 
the offered price, to-wit: sixty cents per pound; Gauley 
refused to pay that price, on condition that he would take 
back the money if Hurley could not so use the money, until 
the last time he offered to buy; it was then agreed that 
Gauley should pay that price, and if Hurley could not so 
use the money he would return the money to Gauley. The 
precise date of this trade was not remembered, it was in the 
fall of 1864, and before Christmas. 

Hurley tried to pay James Matthews and Benjamin Pink- 
ston, two of his creditors in said county, $———, which he 
owed them respectively—they refused to take the money ; he 
afterwards, once before the close of the war and once after it 
closed, tendered it back to Gauley, and he refused to receive 
it. This tender was some time after Christmas, between 
January and March, 1865. 

Hurley also stated that he did not recollect the conversa- 
tion related by Richardson, that Gauley did not pay for the 
cotton at the time of the agreement, but a few days thereafter . 
in Lumpkin; Burke paid him for the cotton, Gauley being 
absent ; no time was appointed by plaintiffs for the delivery 
of the cotton, but witness intended, if he could use the 
money, to appoint a time and deliver the cotton, which was 
then at his gin-house; he did not know Burke in the trade; 
he did tell Burke he would deliver the cotton; the cotton 
was of middling quality. 

Defendant closed. 
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In rebuttal, BURKE was examined, who testified that when 
he paid Hurley for the cotton, Hurley said he was then very 
busy, but would soon gin, pack, and let him know it; Burke 
replied that he had rather have it at the gin-house than in 
town, and it was then understood between them that Hurley 
would gin and pack it and keep it at the gin-house till called 
for by plaintiff; plaintiff afterwards sold the cotton to Rich- 
ardson, as agent for Long, of Augusta, and authorized Rich- 
ardson to call for it; at the time of the sale cotton was not 
worth sixty cents per pound in that county in Confederate 
money, and witness complained at Gauley’s giving so much 
for the cotton. 

The evidence being closed, the Court charged the jury as 
follows : 

The case under consideration falls under the ordinance of 
the Convention regulating contracts made between Ist Janu- 
ary, 1861, and 1st June, 1865, and shall receive an equitable 
construction, etc., and the verdict of the jury shall be ren- 
dered on principles of equity. 

I shall proceed to advise you what are the principles of 
equity applicable to this case. It is claimed by the defendant 
that the purchase of the cotton was conditional, that if he 
could not use the money in payment of debts, Gauley was to 
take it back and rescind the trade, that defendant tried to 
use the money as agreed, failed to get it off, and afterwards 
tendered it back to Gauley, who refused to receive it, but 
held on to the contract. If Gauley agreed to rescind the 
trade should the money prove unavailing to defendant, and 
if defendant promptly and in good faith tested its availability 
and finding it unavailing for payment of debts, tendered it 
back promptly, plaintiffs were bound to receive it and release 
the cotton, and if they refused to receive it and release the 
cotton, defendant is released from the trade. 

In order to release the defendant upon this ground, it 
should appear that he proceeded within a reasonable time to 
test the value of the money, and that on finding it useless he 
tendered it back at the earliest opportunity. If he kept the 
money an unnecessarily long time, and especially if in the 
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meantime it depreciated in value, plaintiffs are not bound to 
take it back, but were entitled to insist on the purchase. 

If defendant made this trade in the fall of 1864, for Con- 
federate money, known to be in a depreciating condition, and 
did not tender back the money until between January and 
March, 1865, and if plaintiffs and defendant and defendant’s 
creditors to whom the money was offered resided in the same 
county, and no good cause be shown for not returning it 
sooner, in the opinion of the Court defendant had kept it too 
long, and by his negligence lost the right to force it back on 
the plaintiffs. In such case, the sale and purchase lost the 
condition and became absolute, and if defendant afterwards 
refused to fulfill it he is liable. 

The plaintiffs claim that they bought three thousand 
pounds of lint cotton from defendant and paid him for it, he 
having the cotton at his place and being bound to deliver it 
on demand, that they demanded it through their agent and 
defendant refused to deliver it. If such are the facts proved, 
plaintiffs are entitled to be paid what they have been dam- 
aged by such breach of the contract. 

If the contract of purchase was based on an adequate con- 
sideration, and such a failure of defendant to fulfill it 
occurred, then plaintiffs are entitled to recover the full value 
of the cotton at the time of such demand and refusal, with 
interest to this date. Should you find for the plaintiffs upon 
the main question, in ascertaining the amount of the damages, 
you should take into the account the inadequacy of the price 
paid, if such inadequacy existed, and on account of such 
inadequacy you should reduce the plaintiffs verdict to what 
seems to be their actual damages by the breach of the con- 
tract. 

In determining whether the consideration be adequate, you 
are to consider whether the price paid was the fair market 
price at the time and place of the purchase. If the plaintiffs 
paid sixty cents per pound for the cotton in Confederate 
money, and if that was the market value thereof at the time 
and place of the trade, then however small the price may 
seem to you now to be, yet it was an adequate consideration, 
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and such a sale based on such a consideration, and with 
breach as above stated, entitles the plaintiffs to recover the 
full value of the cotton at the time when demanded and 
refused, with the interest on such sum to date. 

The jury found for the defendant.. 

Plaintiffs thereupon moved for a new trial, because the 
verdict was contrary to the law, against the evidence, and 
against the charge of the Court. 

The Court granted a new trial, and this is assigned as 
error. 


B. S. Worriit and M. Giuuis, for plaintiffs in error. 


J. L. WimBerRLY and E. H. BEALL, represented by the 
Reporter, for defendant in error. 


WALKER, J. 


I. The Court below was dissatisfied with the verdict in 
this case, and granted a new trial. When the Court below 
grants a new trial, and no principle of Iaw is violated, this 
Court will not disturb the ruling. The effect o. his ruling 
is simply to allow the parties another hearing, before another 
jury. 

2. No rights are concluded by it, and therefore this Court 
will more reluctantly control the actian of the Court below 
in granting than in refusing a new trial. In the one ease the 
parties are remitted to a standing in Court, to have their 
rights passed upon according to the law and evidence appli- 
cable to the case; while on the other, the rights of the 
respective parties are decided finally. Hence, the refusal of 
the Court to grant a new trial is an important matter for the 
interest of the parties, and should be more thoroughly and 
critically examined than when the effect of his ruling is 
simply to place the respective parties in a condition to litigate 
their rights, untrammelled by an adjudication of the merits 
of the controversy. 

Judgment affirmed. 
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T. C. Brown, plaintiff in error, vs. ELizABETH PADGETT, 
defendant in error. 


A promissory note given to suppress a prosecution for felony is void. 


Certiorari from the County-Court. Decided by Judge 
Irwin. Pickens Superior Court. April Term, 1867. 


In the County-Court a suit by Elizabeth Padgett against 
Brown, founded upon a promissory note for $50, dated the 
2d of December, 1865, and due Ist of January, 1866, was 
defended on the grounds that it was taken by duress, was 
without consideration, and was illegal and void because it was 
given to settle a criminal prosecution for simple larceny, or 
horse stealing. 

On the trial, the plaintiff read in evidence the note, and 
closed. 

The defendant then examined S. M. Morton, a Justice of 
the Peace, who testified that David Townsend came to him 
and procured a warrant against the defendant, Brown, for 
stealing Elizabeth Padgett’s horse; Brown was arrested on 
said warrant; witness understood that defendant gave his 
note for $50 for the horse, and plaintiff and prosecutor were 
to settle the prosecution or dismiss it; ‘it was dismissed. 

The warrant was read in evidence. It was on the affidavit 
of said Townsend, and charged that on the 4th of November, 
1864, in Pickens county, Ga., Brown (as deponent believed) 
stole a sorrel horse about eleven years old, the property of 
Elizabeth Padgett, of the value of $75, &c. It was dated 
1st of November, 1865; the warrant was issued on the Ist of 
December, 1865; the arrest was made on the 2d of Decem- 
ber, 1865; on the 3d of December, 1865, the Justice of the 
Peace endorsed on the warrant: “ The decision of the Court 
is to dismiss the warrant by consent of parties. 

S. M. NORTON, J. P.” 

W. C. ANDERSON then testified: that he and defendant at 
said time lived in Tennessee, and were in Pickens county on 
a visit; defendant was arrested on the warrant, gave said note 
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to settle the case ; witness advised defendant to give security 
for his appearance, but he said he thought he could settle the 
case. 

JoHN TALLY testified: that he and Hix Patterson were 
called on to settle or arbitrate the case, that they decided 
Brown should pay plaintiff for the horse, and plaintiff 
should settle or dismiss the warrant. They had no evidence 
before them that Brown took or got the horse, and none that he 
did not take or get it; plaintiff charged him with it, and he 
denied it. Brown had lived there before, had moved to Ten- 
nessee, and was then in Pickens county on a visit, and since 
that time has moved back to Pickens county. Witness and 
Hix Patterson decided that Brown should pay ;$50 for the 
horse ; but they had no evidence against him, and did not try 
the question of his guilt or innocence. 

In rebuttal, plaintiff examined H1x PATTERsoN, who tes- 
tified ; that Brown was in the county at or about the time the 
horse was taken. 

The verdict was for the plaintiff. Certiorari was sued out 
upon the grounds that the Court, in charging the jury, said 
there was no evidence that Brown took the horse, that the 
verdict was against the evidence and law, and because “ the 
horse the award was given for, never was the horse of plain- 
tiff, that her horse was eleven or twelve years old, and the 
horse the award was given for, was seventeen years old, and 
further, he can prove by John Powell, that on the night 
plaintiff’s was taken, he was at home all night.” 

The answer of the County-Judge was, that the foregoing 
was a correct statement of what occurred on the trial, with 
this addition, that he did tell the jury they were not try- 
ing whether Brown stole the horse, and rehearsed to them 
what the witnesses testified, and also told them that they were 
the judges of what was and what was not proved ; and also, 
that if the note was given to settle the prosecution, it was ille- 
gal and void, and as to this, they were to judge from what the 


























MILLEDGEVILLE, DEC. TERM, 1867. 611 


Roe and Ralston vs. Doe and Dover, et al. 





—_—_— 





witnesses said. When the certiorari was heard before Judge 
Irwin, he ordered the same dismissed. 
This is complained of by Brown, and assigned as error. 


W. T. Day, Jno. A. Wimpey, for plaintiff in error. 
W. H. Srumons, for defendant in error. 


WALKER, J. 


The evidence showed that the note sued on, was given to 
suppress a prosecution for felony, and is therefore void; the 
transaction itself was criminal, Rey. Code, Sec. 4423; and 
if the note had been paid, would have been no defence to an 
action for the tort, the alleged taking of the mare. Rev. 
Code, Secs. 2999, 3000. Such being the case, the Court erred 
in dismissing the certiorari. 

Judgment reversed. 





Ror, Cas. Ejector, and Rosert Ratston, tenant, plaintiffs in 
error, vs. Dok, ex. dem., of FRaNcis Dover, et al., defend- 
ants in error. 


A party who claims to be the landlord of a defendant in ejectment, can- 
not, as matter of right, and against plaintiff’s objections, be made a 
co-defendant, where it appears to the Court that all the title he sets up, 
was acquired subsequently to the bringing of the action. The refusal 
of the Court to permit such a party to be made a co-defendant, is no 
ground for a new trial, especially where it appears that he had on the 
trial, all the advantages of his title in favor of the possession of his ten- 
ant, in whose name he was permitted to defend, and it appears from 
the whole case that justice has been done. 


Ejectment. Motion for new trial. Decided by Judge 
Irwin. Gilmer Superior Court. May Term, 1867. 


This case came up on an agreed statement of facts certified 
by the Judge. It was ejectment in favor of Doe, ez. 
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dem., of Francis Dover, et al., vs. Roe, casual ejector, and 
Robert Ralston, tenant, for land, lot No. 27, 6th district, ang 
2d section of said county, containing 160 acres, and for mesne 
profits. It was commenced 31st January, 1860. 

The plaintiff’s evidence was as follows: 

Grant from the State for said lot to John Peck, dated 1s 
July, 1843; John Peck’s deed to James M. Smith, dated 10th 
January, 1849 ; said Smith’s deed to A. D. Jenkins, dated 
1st May, 1857; said Jenkins’ deed to Judge Hambry, dated 
21st of March, 1859; said Hambry’s deed to said Dover, 
dated the 14th November, 1857 ; all these deeds were for said 
lot, and were recorded on the 29th of September, 1860. 

Plaintiff then proved by the sheriff the locus and the pos- 
session of said tenant when the suit was commenced. 

Wa. Ho vr testified: that Josiah Clayton first went into 
possession of said lot in 1845, or 1846, and remained one year, 
then Kelly went in and stayed one year, and the lot was then 
unoccupied for two or three years, till Ralston moved into 
the house (built by Clayton) in 1850, or 1851, and Ralston 
had ever since been in possession. Ralston cleared four or 
five acres of the land, planted a small orchard of apples and 
peaches, but did not claim the land in his own right. The 
rents were worth about $15 per annum, and Ralston’s im- 
provements were worth about $35. 

Berry Rock ey testified substantially the same, adding 
that Josiah Clayton claimed nothing but the improvements, 

Extas CLAYTON testified substantially the same, and that 
in 1859, Ralston proposed to buy the lot from Jenkins. 

RiLey CLaytTon testified: that he lived near the lot, that 
Ralston did not go into possession till the spring of 1893, 
and that he never heard Ralston claim or disclaim the lot. 

Here the plaintiff rested his case, and defendant introduced 
the following evidence: A deed from Josiah Clayton to Ste- 
phen Smith, dated 1st of February, 1850; a deed from Ste- 
phen Smith to Josiah Clayton, dated 20th June, 1853 ; a deed 
from Josiah Clayton to J. B. Rockley, dated 4th July, 1853, 
and a deed from J. B. Rockley to Ralston, dated 1st of Jan- 
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uary, 1860, all for said lot, and recorded on the 14th of May, 
1860. 

RockLeEyY then testified: that Josiah Clayten went into 
possession of said lot about 1845, that Ralston went into pos- 
session in 1851 or 1852, that he cleared about five acres of it, 
planted an orchard, making improvements worth about $35. 

SeaborN HOt testified the same in substance. 

SAMUEL RALston, defendant’s nephew, testified: that 
defendant claimed under Samuel M. Ralston, (heard defend- 
ant say so before this suit was brought) and that defendant 
went into possession in 1851. 

The verdict was for the plaintiff, for the premises in dispute 
and costs. 

A new trial was moved for on the grounds that the ver- 
dict was contrary to the charge of the Court, against law 
and evidence, &c., because of newly discovered evidence, and 
because the Court erred in refusing to permit Samuel M. 
Ralston to be made a party defendant. 

Tt does not appear what the charge of the Court was. It 
is agreed that the Court refused to allow Samuel M. Ralston 
made a party because his deed was made after suit brought. 

The newly discovered evidence was, that General A. J. 
Hansel knew John Peck, of Morgan eounty, Georgia, by 
whom the deed to Smith purports to be signed, (by his mark) 
and knew that said Peck was a good business man and wrote 
well. This was stated in an affidavit by Ralston, with the 
averment that Hansel had so told him since the trial, that he 
did not know it before, and that he verily believed said deed 
to Smith was a forgery. No affidavit from Hansel was pre- 
sented, nor any reason given for not presenting it. 

The Court refused a new trial, and this is brought up for 
review. 


Weir Boyp, for plaintiff in error, contended that S. M. 
Ralston should have been made a party, and cited Adams on 
Fject., 287-9 ; that Ralston’s title was good by the statute of 
limitations, and cited 5th Ga. Rep., 39, and 25th Ga. Rep., 
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178 ; and that defendant might show title in third person, and 
bar recovery, and cited 11th Ga. Rep., 121. 


JAMES R. Brown, for defendant in error. 
WALKER, J. 


We are satisfied that justice has been done in this case, It 
is true that a landlord may be made a co-defendant with his 
tenant, when the tenant is sued for the possession of the land, 
and he may also defend in the name of his tenant. In this 
case, Samuel M. Ralston purchased the land after suit was 
brought ; in other words, bought a law-suit. On the trial, 
his deed was admitted in evidence; no testimony which he 
offered was rejected ; he had the full benefit of any defence he 
was able to set up. Under this state of facts, shall a new 
trial be granted in order that another jury may pass upon the 
same evidence? The present verdict is right; it was ren- 
dered after Samuel M. Ralston had exhibited his title and urged 
all he had to say in its favor. We can see no good reason 
for remanding the case. Perhaps if we thought that justice 
had not been done, we might seize upon this as a ground upon 
which to set aside the verdict; though during the present 
term, in the case of Richardson vs. Harvey, from Floyd, we 
held, that in proceeding to eject a sub-tenant, holding under 
the party renting the land, it is discretionary with the Court 
to allow the party renting to be made a party to the suit, or 
to require him to defend in the name of his sub-tenant. Of 
course, if the discretion of the Court were abused, this Court 
would correct it. We see no abuse of discretion in this case, 

Judgment affirmed. 
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Tur Covineton Miiis Company, plaintiff in error, vs. 
Joun W. B. SUMMERS, administrator of ANDREW J. SuM-” 
mers, defendant in error. 


Where a case is fairly submitted to the jury, no principle of law violated, 
and it appears from the whole case that substantial justice has been 
done, a new trial should not be granted. 


Assumpsit. Motion for new trial. Decided by Judge 
Speer. Newton Superior Court. September Term, 1867. 


Summers, administrator, sued certain persons composing 
The Covington Mills Company upon the following writing : 


“ Covineton, GA., July 22d, 1864. 
“$15,611.00. 

“One day after date Covington Mills Company promise to 
pay A. J. Summers, surviving copartner of Starr & Sum- 
mers, or order, Fifteen Thousand Six Hundred and Eleven 
Dollars, value received in current funds. 

W. F. KENNEDY, - 
Agent Covington Mills.” 


On the note was a receipt for $5,000.00, December 28th, 
1864, signed by Mrs. Elizabeth Summers and by Mrs. Mattie 
Starr, by R. L. Williams ; and another receipt for $1,000.00, 
30th January, 1865, signed by nobody. 

The plea was general issue. The record shows no plea. 

On the trial, plaintiff read in evidence said writing, and 
examined as a witness Ropert L. Witxt1Ams, who testified 
that the writing was given for cotton, that some of it was 
delivered, (he did not know how much) some at an old store- 
house in Oxford, Ga., where it was taken out and weiyhed 
and delivered to Kennedy on the day before the note was 
taken; that it was put back into the storehouse where there 
was other cotton, and on the day after the note was given the 
cotton was burned up; that he did not know the price at 
which the cotton was bought, nor the quantity, but thought 
there were thirty or forty bales; that Kennedy said he did 
not wish any more of the cotton delivered at the Factory, 
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was afraid it would be burnt, and would rather risk it where 
it was ; that he (witness) had nothing to do with the delivery 
of any other cotton except that at the storehouse in Oxford; 
and that Confederate money was.as compared with gold 
twenty for one. (He did not say at what time). 

Plaintiff then testified, in his own behalf, that the note 
was given for cotton, at one dollar per pound; that the con- 
tract had been made some time before, and was only consum- 
mated on the day the note bears date; that he took the note 
as agent for A. J. Summers, who was then in Atlanta, in the 
army, and was wounded the day the note was made, and died 
one month afterwards; that he commenced delivering the 
cotton at the Mills, and hauled one day with two wagons, 
and thought they hauled two or three bales at a load, and 
about three loads each, (making about eighteen bales) to the 
Mill; that some of the cotton was delivered at Oxford and 
some at Stone’s plantation in Walton county, that at Oxford 
being delivered by taking it out of the storehouse and weigh- 
ing it, and that at Stone’s plantation being delivered by 
defendant agreeing that it should remain there and be consid- 
ered as delivered, (and then he gave the note); that there 
were in all thirty-three bales of the cotton; that the money 
was not demanded till October or November, 1865, because 
A. J. Summers was dead, and no administrator on his estate 
had been qualified; that at the date of the demand cotton 
was selling for about forty-five cents per pound; that, after 
the sale, cotton went up to $1.50 per pound in Confederate 
money, but was worth but little between the sale and the 
cessation of hostilities, because of its precarious condition. 

Major S. Zacuary testified for plaintiff, that in June, 
1865, he was authorized to give ten cents per pound, in gold, 
for cotton, but would not try to purchase any till he was 
authorized to give fifteen cents per pound in gold, and at that 
price could not buy a bale; in November, 1865, he paid 
forty-five cents per pound on short credit for cotton, but for 
cash it could have been bought for forty-one cents per pound ; 
from July, 1864, to the close of hostilities, cotton was.worth 
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but little, nobody would buy it, they feared it would be 
burnt or destroyed. 


Plaintiff closed. 

KENNEDY was examined as a witness for the defence. He 
testified that he was in Mississippi, and not in Georgia, until 
the close of the war, that he came back to Georgia in June, 
1865, that cotton was then worth fifteen cents per pound in 
greeubacks, and went up to forty-one cents per pound. 

Defendant also read in evidence the following receipt : 


“ OrFICcE CovINGTON MItts, Jan. 26th, 1866. 
“Received of J. M. Kennedy, Treasurer Covington Mills, 
One Hundred and Fifty Dollars, on account Cotton. 
J. W. B. Summers, 
Administrator of A. J. Summers.” 


The charge of the Court was as follows: 

“The ordinance of the Convention made it my duty to 
allow to go to the jury in evidence the consideration of the 
contract, the value thereof at any time, the kind of currency 
in which the contract was to be discharged, and the value 
thereof at any time, and aided by these lights you are to find 
a verdict upon principles of equity between the parties. It 
is not in your province to substitute a new contract for the 
parties, but these lights are given you to enable you to arrive 
at a conclusion as to what was the true intention of the 
parties, and to find a verdict in accordance with that inten- 
tion, on principles of equity.” 

The verdict was for $1,732.70 and costs. 

Defendants moved for a new trial on the grounds that the 
verdict was contrary to evidence, etc., and against the charge 
of the Court and the law. 

The Court refused a new trial, and defendants excepted, ete. 


JoHN J. Fioyp, for plaintiff in error. 


W. W. Cxark, for defendant in error. 


40 
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WALKER, J. 


There is no complaint that this case was not submitted 
fairly to the jury. The complaint is that the verdict is too 
large. The Judge before whom the case was tried appeared 
to be satisfied with it ; and in looking into the facts as they 
appear in the record, we think justice has been done. This 
was a fit case for the jury “to adjust the equities between 
the parties,” and they succeeded very well. Where no prin- 
ciple of law has been violated—and from the whole case it 
appears that substantial justice has been done—this Court is 
slow to disturb the verdict of a jury. 

Judgment affirmed. 





Wo. A. CREAMER, plaintiff in error, vs. ELIZA CREAMER 
and N. A. Smiru, Solicitor General, defendants in error. 


1. Where the Solicitor General is appointed to see that the grounds of a 
divorce are legal, and sustained by proof, (under Section 1730, Rev. 
Code) he may introduce evidence, and enter fully into the defence of 


the case. 
2. The Court has no authority to order the husband to pay the Solicitor 


General for this service. Counsel fees are allowed as ‘‘ expenses of 
litigation,’’ and can be granted only on the application of the wife. 


Divorce. (Fees of Solicitor General appointed by the 
Court.) Decided by Judge Vason. Decatur Superior Court. 
April Term, 1867. 


This was a libel for divorce pending ex parte. The Court 
appointed the Solicitor General to see that the grounds of the 
action were legal and sustained by the proof. 

At the trial, the Solicitor General proposed te enter fully 
into the defence of said cause, and offered evidence of recrimi- 
nation against complainant. He was allowed to introduce 
such testimony, although it was objected to by complainant’s 


solicitor. 
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Afterwards, upon motion of the Solicitor General, the 
Court, against the protest of complainant’s solicitor, ordered 
complainant to pay the Solicitor General fifty dollars as a fee. 

The allowance of this general defence and introduction of 
testimony, and the order of the Judge as to the fee, are 


assigned as error. 


R. F. Lyon, for plaintiff in error, cited §§1578, 1687, 1688, 
1689, 1690 and 1696 of the Code. 


W. A. Hawkins for N. A. Suir, Solicitor General, 
for defendants in error. 


WALKER, J. 


1. Where a divorce case is proceeding ex parte, it is the duty 
of the Judge to see that the grounds are legal, and sustained 
by the proof, or to appoint the Solicitor General, or some other 
attorney of the Court, to discharge that duty for him, Rev. 
Code, Sec. 1730. This provision was doubtless incorporated in 
our Jaw to prevent divorces from being collusively obtained. 
The grounds of divorce are specified with particularity, and 
it is made the duty of the Judge before a divorce is procured, 
to see that the party obtaining it, is under the law and the evi- 
dence entitled to it. The provision on the subject was not 
intended as a mere form, but imposes a serious duty upon 
a Judge to see that the laws are faithfully administered in 
this regard. It certainly was right and proper for the Solic- 
itor General to bring to the knowledge of the Court and jury 
any fact in his power to show that the applicant was not, 
according to the laws of the State, entitled to a divorce. He 
is entitled to credit for his efforts in behalf of our public pol- 
icy ; whether he can be compensated, must depend upon the 
“discretion of the Governor.” Rev. Code, Sec. 1640. 

2. On motion, the Court ordered the libellant to pay fifty 
dollars for the services of the Solicitor General in defending 
the case, and this order is excepted to. We are not aware of 
any provision of law justifying such an order. If it would be 
allowable at all, we suppose it could come in only as “expen- 
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ses of litigation,” and would seem to be granted only on the 
application of the wife. Rev. Code, Sec. 1732. In the 
absence of any express provision to justify the granting of 
this order, perhaps it would be better to leave the question of 
the compensation of the State’s officer, for services of this 
character, to the discretion of the Governor, who may, if the 
State be an interested party, pay the fee. 
Judgment reversed. 





Anna E, Situ, plaintiff in error, vs. CHARLES H. Situ, 
administrator of W1LL1aAM R. Smita, deceased, defendant 
in error. 


The approval by the Ordinary of the election of a widow to take an 
amount of money, to be assigned to her absolutely in lieu of her dower, 
should be obtained before commissioners are appointed to assign dower. 


Petition for Money in lieu of Dower. Tried before Judge 
Mitner. Floyd Superior Court. July Term, 1867. 


At July Term, 1866, of said Court, Anna E. Smith filed 
her petition, showing that she was entitled to dower out of 
the lands of deceased, that he died seized of certain thirteen 
country lots in said county, containing about two thousand 
acres, and two lots in Rome, Georgia, and praying that com- 
missioners be appointed to assign her dower or a sum of 
money out of the estate of deceased absolutely, in lieu of 
dower. 

The Court appointed such commissioners. They made 
their return, assigning her dower in the lands by metes and 
bounds, or, if she preferred it, $12,000.00, to be paid her by 
the administrator. 

Black, Cobb & Co., endorsers for and creditors of deceased, 
objected to the assignment of $12,000.00, because it was too 
much. Nathaniel N. Smith, a mortgage creditor of deceased, 
also objected thereto for the same reason, and because it was 
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made before the sale of the lands and without reference to the 
market value thereof, and because it was made before peti- 
tioner had elected to take money in lieu of dower, and before 
the Ordinary had approved such election. 

At January Term, 1867, of Floyd Superior Court, the 
parties were at issue as to the first objection taken by each, 
and the other objections taken by Nathan M. Smith were 
demurred to. 

Thereafter, to-wit, in April, 1867, Mrs. Smith petitioned the 
Ordinary of Floyd county for his consent and approval of 
her election of money, instead of lands, as dower. 

The Ordinary, having notice of the objections of creditors 
to said assignment, ordered, at May Term of his Court, in 
1867, that all persons interested in the matter should show 
cause, before him, on the 8th of July, 1867, why he should 
not give such assent and approval. 

On said last named day this action was had in the Court of 
Ordinary : 

“CourT oF ORDINARY, July Term, 1867. 

“On hearing this application, and both parties agreeing 
thereto, it is ordered, that the election of a sum of money in 
lieu of dower, to belong absolutely to the widow, to be deter- 
mined by commissioners according to ‘law, be approved, with- 
out approving of the sum already assessed. 

JEssE LAMBETH, Ordinary.” 


All this appearing to Judge MILNER, at July Term, 1867, 
of said Superior Court, and upon motion therefor made and 
argument had, he set aside the assessment of the $12,000.00, 
because of the want of such antecedent approval of the same 
as required by law. 

This is said to be erroneous. 


Wricut & Broy es, for plaintiff in error. 


B. H. Hut, for defendant in error. 
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WALKER, J. 


Under the facts of this case, the Court very properly held 
that an assessment should be made after the approval by the 
Ordinary of the election by the widow to take money in liey 
of dower. A sum of money had been set apart for her by 
commissioners, and the creditors of the deceased were resist- 
ing a judgment of the Court awarding it to her. Pending 
this issue, both parties appeared before the Ordinary, and by 
agreement it was “ordered that the election of a sum of 
money in lieu of dower, to belong absolutely to the widow, 
to be determined by commissioners according to law, be 
approved, without approving of the sum already assessed,” 
The proper construction of this order, passed by “ both 
parties agreeing thereto,” is that an assessment should there- 
after be made by commissioners appointed for the purpose, 
The Ordinary expressly declined to approve the assessment 
already made, and it is unreasonable to suppose that the 
creditors intended to abandon their objections to the amount 
awarded by the commissioners, for that was the whole contro- 
versy. The order of the Superior Court setting aside the 
award of the commissioners was right. Of course, under the 
proceedings already instituted, new commissioners may be 
appointed, and the amount of money to belong to the widow 
ascertained. 

The rule adopted in this case is better, and in accordance 
with the provisions of the Code. Sec. 1761 of the Revised 
Code provides for the election in lieu of dower of an amount 
of money to belong absolutely to the widow, with the assent 
of the administrator and the approval of the Ordinary. This 
would seem to require, as a condition precedent to her right 
to a sum of money to belong absolutely to her in lieu of 
dower, the approval of the Ordinary; and we think as a 
general rule such approval should be obtained before commis- 
sioners are appointed. If the widow elect to take dower, 
she can have that assigned to her; if she elect a life-estate in 
one-third part of the proceeds of the sales of the land in lieu 
of dower, with the assent of the executor or administrator of 
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the estate, she can have that—Rev. Code, Sec. 1760; and 
with the assent of the executor or administrator, and the 
approval of the Ordinary, an amount of money may be 
awarded to belong to her absolutely, in lieu of her dower. 
But in either event she should elect which she will take, and 
then the proceedings should be taken to carry out her wishes, 
if it can be done, according to law. Many reasons might be 
given why the rights of all parties are more likely to be 
secured by this course than by the appointment of commis- 
sioners in advance of her election of which she will take; 
but the expressed will of the Legislature is a sufficient reason, 
without more. 
Judgment affirmed. 





THE EvravuLtA Home Insurance Company, plaintiff in 
error, vs. PLANT & CUBBEDGE, defendants in error. 


A defendant at common law, against whom a judgment was rendered, 
and also against his surety on bond given to dissolve a garnishment, 
entered an appeal, giving as his sole security the same person who 
signed as security on the bond to dissolve the garnishment, and against 
whom judgment had already been obtained. On motion, made at the 
trial term on the appeal, the Court dismissed the appeal, holding that 
no security had been given and none could then be given: Held, that 
the decision was right. 


Motion to dismiss appeal. Decided by Judge Cotz. Bibb 
Superior Court. May Term, 1867. 


Plant & Cubbedge sued out attachment against said Com- 
pany as a foreign corporation, and served Mr. Granniss, the 
Company’s agent, with garnishment. The Company dissolved 
the garnishment by giving bond for the eventual condemna- 
tion money, with George R. Barker as security. 

At November Term, 1866, a verdict for $2,000.00 was 
obtained against the Company, and thereupon judgment was 
entered up against it and its said security. The Company, 
during said term, gave an appeal bond in the usual form, 
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giving only said Barker as security thereon, and the case’ was 
entered on the appeal docket. 

At the next term, Plant & Cubbedge moved to dismiss the 
appeal because no security was given on the appeal bond, 
Thereupon the Company moved to amend the bond by sub. 
stituting other security in Kew of Barker. ; 

The motion to amend was over-ruled and the appeal was 
dismissed. The plaintiff in error alleges that the Court 
should have allowed the amendment, and should not have 
dismissed the appeal. 








W. Pos, for plaintiff in error, cited Davis vs. Anderson, 
Ist Kelly Ga. R., 192; 15th Ga. R., 110; 18th Ga. R., 371; 
and 34th Ga. R., 268. 


LANIER & ANDERSON, for defendants in error, cited Code 
of Georgia, §3468 ; Gordon, ef al., vs. Robertson, 26th Ga, 
R., 410; and contended that this case was not within the 
reason of the cases cited by Mr. Poe. 


WALKER, J. 


This case is fully within the principle decided by this Court 
in the case of Gordon vs. Robertson, 26 Ga. R., 410. There, 
as here, judgment had gone against all the parties who signed 
the appeal bond. Here was no attempt or offer to give any 
security. There was neither a compliance, nor an attempt to 
comply, with the requisitions of the statute, to give the plain- 
tiff security for the eventual condemnation money. There is 
nothing like this case in any of the adjudicated cases, and 
they have gone quite far enough. 

Judgment affirmed. 
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Jacos L. Coss, plaintiff in error, vx. MegratH & PAtTTER- 
son, defendants in error. 


[Judge Harris did not preside in this case. ] 


To entitle a party to recover the possession of personal property by pos- 
sessory warrant, he must show that the property had previously been 


in his possession. 


Possessory Warrant.  Certiorari from County-Court. 
Decided by Judge CLARKE. Randolph County. Novem- 


ber, 1867. 


The bill of exceptions and evidence therein, (there is no 
record) makes the following case : 

Cobb sued out a possessory warrant against Megrath & 
Patterson, before the Judge of the County-Court, for a bale 
of cotton. 

On the trial, R. R. Swepson (plaintiff’s agent, who had 
taken the warrant as such) testified, that he held claims for 
said firm, against J. L. Varner, and that he went to Varner’s 
plantation on the 28th October, and Varner turned over to 
him, as part payment of said claims, a bale of cotton, which 
was the only one then packed at the gin, and agreed to send 
it to Cuthbert, to the stable yard of: C. A. Boynton, that 
Varner sent it, and when it came to Boynton’s lot, Swepson 
told the driver of the vehicle that he could take the cotton 
next morning and put it away, and that before he went to 
the stable next morning, some one had removed the cotton. 

Boynton testified: that on the 28th October, said Varner 
told him that he had turned over to Swepson, on said claim, 
a bale of cotton, and on that night Varner sent a bale of cot- 
ton to his (Boynton’s) lot, and when he (Boynton) went to the 
stable next morning, between sunrise and daylight, the cotton 
was gone. 

The defendant offered in evidence, the following note: 


“ OcToBER 22, 1867.—R. H. Baker & Co.—Genitlemen: 
Please send me by the bearer, 200 lbs. of side bacon. I will 
bring up a bale of cotton to you on Friday evening, or early 
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Saturday morning. My hands are entirely out of bacon, s9 

I must have some. I would come up for it myself, but for 

attending to the ginning of the cotton for you. 
Respectfully, 


J. L. VARNER.” 
It was ruled out by the Court. 


Jacos L. Coss (of the firm of R. H. Baker & Co.) was 
then introduced and testified: that Varner was to let him 
have a bale of cotton for provisions, on Friday or Saturday 
last, that Varner told him the cotton was ginned and ready, 
and would be sent up on Saturday, and Varner waited at his 
(Cobb’s) store that night till nine o’clock, waiting the arrival 
of the cotton, and that on the morning of the 29th October, 
Varner came to his store with the wagon, and delivered the 
cotton, saying he had brought that bale of cotton, and that he 
had no knowledge of plaintiff’s claim or any dispute about 
the cotton, till after it was in his possession. He would not 
swear that this was the bale of cotton which Varner had 
had promised to his firm. 

JEFF SNELL (negro) testified: that he was employed by 
Varner, came after and carried home the bacon, on next day 
took the cotton, by Varner’s order, to the gin to be ginned 
to pay for the bacon, and on Friday he went for the cotton to 
take it to town, to Cobb, on Saturday ; that when J. L. Var- 
ner left home, he ordered him to take the cotton to Cobb, and 
that he was prevented from doing so by C. L. Varner’s or- 
dering him to haul sugar-cane; that when he left home on 
Monday (28th) with the cotton, J. L. Varner ordered him to 
drive to Boynton’s stable yard and camp, and keep the cotton 
until next morning, and then carry it to Cobb, and this he 
did, J. L. Varner being with him, at Cobb’s store, when he 
delivered it there, and that this was the bale ginned for Cobb. 

It was conceded that this was the same cotton about which 
Swepson testified as having been at the gin and at the stable. 

The Judge of the County-Court ordered the cotton deliv- 
ered to Megrath & Patterson. 

Cobb, by certiorari, took the cause before Judge CLARKE, 
alleging that the Judge of the County-Court had erred in 
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rejecting said note as evidence, and in delivering the cotton 
to Megrath & Patterson. 

Judge CLARKE affirmed the judgment of the Judge of the 
County-Court, and this is assigned as error. 


H. FIELDER, for plaintiff in error. 


West Harris, by A. Hoop, for defendant in error. 


WALKER, J. 


The bale of cotton in controversy, was raised by, and was in 
the possession of J. L. Varner, and the weight of the evi- 
dence shows that he retained possession of it until he deliv- 
ered it to Cobb. It is true that Swepson, the agent of Megrath 
& Patterson, says that Varner “turned over” to him the bale 
of cotton in part payment of a claim, “and further agreed to 
send said bale of cotton to Cuthbert to the stable yard of C. 
A. Boynton.” This shows that the possession of the cotton re- 
mained with Varner, and by his order the negro delivered it 
to Cobb. The question of title cannot be tried in this way. 
Possessory warrant lies only where the party complaining has 
been in possession of the property in controversy, and it “‘has 
been taken, enticed, or carried away, either by fraud, violence, 
seduction, or other means, from the possession of the party com- 
plaining, or that such personal chattel, having recently been 
in the quiet, peaceable and legally acquired possession of such 
complaining party, has disappeared without his consent, and, 
as he believes, has been received, or taken possession of by 
the party complained against,” &c. Rev. Code, Sec. 3956. 
Unless the party has been in possession of the property, he 
cannot maintain this sort of proceeding. It was insisted that 
the case of Meredith vs. Knott & Hollingsworth, 34 Ga. Rep. 
222, had established a different rule. We do not think so. 
Tn that case the defendant acknowledged that plaintiffs were 
in possession of the four bales of cotton in controversy. In 
delivering the opinion of the Court in that case, the Judge 
says: “After the plaintiffs had purchased the cotton and 
deposited it with the defendant, his possession was that of the 
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plaintiffs. They had a right to go and take it whenever they 
chose; but when this was denied, and the defendant refused 
to let them have it, the possession was changed, and that of 
Meredith was wrongful, tortious and fraudulent.” Page 225, 
Judge LuMpkKIN did not preside in this case—one of the par- 
ties being a relative. The Court there hold that the party 
complaining must have been deprived of the possession of the 
property, or he cannot maintain a possessory warrant. [ 
think myself that the case cited went to the very utmost limit 
of the law touching possessory warrants. If it meant to decide 
that a constructive possession in the plaintiff will enable him 
to maintain this proceeding, it may be very seriously doubted 
whether it did not go beyond the bounds prescribed by the 
statute. But as both sides admitted in open Court that there 
was no dispute about the title, the Court held that the pos- 
session of the defendant was the possession of the plaintiffs, 
and his refusal to deliver changed that possession into him- 
self, and made him liable in this form of action. Perhaps 
under the admitted facts of that case, the decision was right, 
but it should not be quoted as a precedent to authorize the 
right of property to be tried on a proceeding of this character, 
nor to authorize a party who has never been in possession, to 
acquire possession by this means. 

The evidence in this case having failed to show that the 
plaintiffs had been in the possession of the cotton -in dispute, 
the possessory warrant should have been dismissed. 

Judgment reversed. 
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Joun D. Gray, et al. plaintiff in error, vs. HowELL Law- 
son, for the use of Mary L. Prestwoop, defendant in 
error. 

1. In an action for a tort, the parties cannot, by a settlement between 
themselves, defeat any lien or claim which the attorney may have 
under a contract with his client, of which the opposite party had notice 
prior to the consummation of such asettlement. The mere fact that an 
attorney appears in the cause is not such notice. The party must have 
notice of the claim under a special contract to affect him. 

9. If the attorney have a lien or claim by special contract, the Court, in 
a case of tort, should not direct a verdict to be taken for the value of 
the attorney’s services ; but should send the case to the jury upon the 
merits, as between plaintiff and defendant; and if a verdict be found 
sufficiently large, the attorney can be paid thereby, otherwise not. 
Whether the defendant in such a case shall pay the fees of the attorney 
for the plaintiff, must depend upon the recovery by the plaintiff in a 
trial upon the merits of the cause sued on. 


Motion to enter Judgment for Attorney’s Fees. Decided 
by Judge Mi1LNER. Catoosa Superior Court. May Term, 
1867. 


On the 23d of October, 1866, Mary L. Prestwood, by her 
next friend, sued John D. Gray and wife, for. maliciously 
prosecuting her for larceny, and imprisoning her under a 
warrant therefor. The declaration was signed by A. T. 
Hackett, as her attorney. 

It was called for trial in May, 1867, when it was made 
known to the Court that the parties had independently of, 
and without the knowledge of Hackett, settled the case, and 
defendants’ attorneys proposed to have it entered settled. 

Hackett resisted this and moved the Court to allow him 
to take a judgment against the defendants for his fee. The 
Court allowed an issue made up and submitted to the jury. 

Hackett examined J. A. W. Johnson, who testified : that 
Hackett’s services as attorney in the case, were worth one hun- 
dred dollars, and closed. 

Defendant’s attorneys examined Hackett, who testified : 
that his said services were worth at least $25, and that defend- 
ant had no special notice from him “ of the existence of his 
lien” before the consummation of the settlement. 
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The Judge, understanding that the parties agreed that a 
verdict should be taken according to the opinion of the Court, 
directed the jury to find for the movant against said defend- 
ants, twenty-five dollars. This they did, and judgment was 
entered accordingly. 

The defendants say the Judge erred generally, and ask a 
reversal by this Court. 


ANDERSON & SHEPHERD, for plaintiffs in error. 


A. T. Hackert, for defendant in error. 


WALKER, J. 


1. There was no evidence that the defendants in the Court 
below had any notice of the attorney’s lien, prior to the con- 
summation of the settlement. It is not pretended that the set- 
tlement was made for the purpose of defeating the collection 
of the amount which might be due the attorney. Good faith 
on the part of defendants and their counsel is admitted. Par- 
ties cannot, by settlement between themselves, defeat the attor- 
ney of any lien or claim under contract with his client, of 
which the opposite party had notice prior to the consummation 
of such settlement. Rev. Code, Sec. 1980. An attorney may 
have a lien or claim under contract with his client in cases of 
tort, as in cases of contract ; but it must exist by contract, and 
will affect the opposite party only where he has notice thereof, 
prior to the consummation of a settlement of the case. The 
mere fact that an attorney appears in the cause, is not such 
notice as is contemplated by the section quoted ; the defend- 
ant should have notice of the claim of the attorney under a 
special contract with his client; otherwise, a settlement 
made in good faith with the opposite party, will be upheld. 
What is here said does not apply to liens of attorneys, except 
in a case like this, where a party in good faith settled a law- 
suit withont notice of any lien or claim of the attorney by 
contract with his client. 

2. If the facts had been such as to show a valid lien under 
contract in favor of the attorney, the Court should have sent 
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the case to trial upon the merits, as between plaintiff and 
defendant, and if the jury should find, in favor of the plain- 
tiff, an amount sufficient to pay the attorney his claim, well 
and good. The right of the plaintiff’s attorney to recover 
his fee from defendant, must be determined by the finding of 
the jury. If the plaintiff have a valid cause of action, a 
recovery may be had ; and if the jury, from the law and evi- 
dence, find there is due to the plaintiff an amount sufficient to 
pay the attorney’s claim, a verdict and judgment should be 
entered for the amount due him. Of course the settlement 
made with the party plaintiff is a protection against any claim 
he may have. It may appear on the trial that the plaintiff 
had no sufficient cause of action ; or if his action be maintain- 
able, he may be entitled to mere nominal damages, much less 
than the claim of the attorney for his services ; in either 
event the defendant should not be made to pay for the benefit of 
the attorney, more than the plaintiff had a right originally to 
recover. ‘To allow the attorney to recover the amount of his 
claim, by contract with his client, from the opposite party, with- 
out first showing that the opposite party was liable for so 
much, would be unjust. There was no evidence before the 
jury that the plaintiff had any real cause of action against the 
defendants, and it was error to permit a verdict to go against 
them without such evidence. It would have been error even 
if the proper notice of the attorney’s claim had been shown 
before the consummation of the settlement. 
Judgment reversed. 
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1. Wa. M. Hastert, plaintiff in error, vs. WM. T. Harris, 
defendant in error. 


2. THe New Hien SHOALS MANUFACTURING Company, 
plaintiff in error, vs. BURRELL B. Dykes, defendant in 
error. 


A party on the first day of April, 1863, received a bill of sale conveying 
to him with warranty of title, a negro slave then residing in Georgia, 
and who had been for three months previous thereto, and in considera- 
tion thereof, gave a promissory note for $1,200, suit was brought on 
the note and a recovery had. Held, that the recovery was right. Cobb 
vs. Battle, 34 Ga. Rep., 483, in principle, eovers this case. 


1. By Judge Wm. M. Reese. Elbert Superior Court, 
September Term, 1867. 


2. By Judge HansEet. Pulaski Superior Court. April 
Term, 1867. 


1. On the first day of April, 1863, Harris sold to Haslett, 
a negro, gave him a bill of sale concluding “the soundness 
and title of said negro girl, I warrant and forever defend,” 
and took in payment for her, Haslett’s written obligation for 
twelve hundred dollars, payable “in good notes that will 
satisfy him,” and due him one day after date. 

Harris sued on this paper. Haslett plead the facts, that 
the girl was only worth $240, that the contract was within 
the scaling ordinance, &c. Upon this issue the case was tried, 
resulting in a verdict for plaintiff for $292.66, with interest 
and costs. 

No complaint is made of this. 

But Haslett also plead that, by virtue of the proclamation 
of the President of the United States, issued 1st January, 
1863, said negro became free in Georgia, and was no longer 
subject matter for sale, that the obligation was solely in con- 
sideration of the negro as a slave, and therefore, the consider- 
ation had failed totally. 

Upon demurrer filed to this plea, the Court sustained the 
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demurrer, and rejected the evidence offered under this plea. 
And these rulings are brought up for review. 


Amos T, AKERMAN, for plaintiff in error. . 
E. P. Epwarps, R. Toomps, for defendant in error. 


2. On the 24th April, 1865, Dykes promised as follows, in 
writing: “to deliver on their order to Messrs, Hotchkiss & 
Menally, at some depot on the Macon & Brunswick Railroad, 
(12,500) twelve thousand five hundred pounds ginned cotton, 
said cotton to be packed or baled in such style as will be 
received for transportation, and I agree to keep said cotton 
under shelter and protected from stock—all other risk being 
assumed by said Hotchkiss & Menally.” 

On the 29th August, 1865, Hotchkiss & Menally transfer- 
red (in writing signed by them) said obligation as follows : 
“The within obligation and all pertaining thereto, is hereby 
transferred to Isaac Powell, President New High Shoals 
Manufacturing Company.” Upon this plaintiff in error sued 
Dykes. 

The pleas were general issue and failure, or want of consid- 
eration in this, that the consideration for the promise, were 
certain negroes sold to Dykes as slaves, and warranted to be 
slaves, when in fact they were not slaves, but freemen. 

At the trial, plaintiff read in evidence the obligation and 
transfer, proved a demand for the cotton, and refusal by Dykes 
to deliver it before action commenced and closed. 

Defendant read in evidence the following bill of sale: 


“T have this day bargained, sold and conveyed to B. B. 
Dykes, nine slaves, viz: (naming them and giving their sex 
and ages) all of which are sound in body and mind, and the 
title I will warrant and defend against the claim of my heirs, 
administrators, or any other claimant. 


N. P. HOTCHKISS. 


Signed this 24th day April, A. D., 1865, in presence of 
A. McGrirr. 
W. W. Harpy. 
41 
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Defendant then proved that the federal army reached 
Macon, Ga., on or about the 20th April, 1865, and Hawkins. 
ville, (Pulaski county, Ga.,) early in May, 1865; that he 
(defendant) was at the date of the obligation, ignorant of the 
fact that the slaves had been manumitted by the proclamation 
of the President of the United States; and that said slaves 
were the consideration for the obligation, and that it was 
agreed at the time that the negroes were to be warranted as 
slaves, and to be slaves ; that after said army reached Macon, 
these negroes were valueless, because they could not be con- 
trolled. 

The Court charged the jury that if they “were satisfied that 
the title to the slaves was the consideration of the note, and 
that title was warranted, and the slaves were conveyed subse- 
quent to the proclamation of the President, (Lincoln) made 
the first day of January, 1863, declaring them manumitted, 
and after the occupation of Macon by the federal army, the 
consideration of the note had failed.” The verdict was for 
the defendant. 

The charge of the Court is assigned as error. 


Tuos. H. Dawson, SAmveL HALt, for plaintiff in error. 


Geo. W. JorDAN, for defendant in error. 


WALKER, J. 


1. In Cobb vs. Battle, 34 Ga. Rep., 483, this Court say: 
“the recognition by the Convention of Georgia in November, 
1865, of the abolition of slavery, thenceforth swept away ata 
blow, all laws in reference to negroes as slaves ; their freedom 
began then.” While this case may not be precisely in point, 
yet the principle is the same, and that decision must control 
this case. 

Judgment affirmed. 


2. The effect of the decision in the case of Haslett vs. Har- 
ris, must be to reverse the judgment of the Court in the case 
of the New High Shoals Manufacturing Company vs. Dykes 
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from Pulaskicounty. We do not hold that negroes were freed 
in Georgia on the first of January, 1863. Whether they were 
freed by the proclamation of that date, in connection with the 
surrender of the State, and the occupation of it by the federal 
army, we find it unnecessary now to decide. We decide the 
cases as made, and leave future questions to be decided as they 
may arise. 
Judgment reversed. 





SouTHERN Express CoMPAny, plaintiff in error, vs. JosEPH 
M. Newsy, defendant in error. 


. An express company which pursues continuously, for any period of 
time, the business of transporting goods, packages, &c., is a common 
carrier ; and in case of loss of the goods, &c., the presumption of law 
is against it; and no excuse will avail it unless the loss was occasioned 
by the act of God, or the public enemies of the State. 

The responsibility of the carrier commences with the delivery of the 
goods to himself or agent at the place where he is accustomed or agrees 
to receive them. And if the agent agrees to receive them at the depot 
where they are at the time, the liability as a common carrier begins. 

8. Where the Southern Express Company gave a receipt acknowledging the 
delivery ofcertain goods ‘‘to be forwarded,’’. and expressing in the receipt 
that the company would not be liable for any loss from any cause what- 
ever, except for fraud or gross negligence, and that where the value of 
the property was not specified in the receipt, the company would not be 
liable for a sum exceeding fifty dollars for each package: Held, 
that the receipt is evidence only of the reception of the goods by the 
company for the purposes therein specified, and is not evidence of an 
express contract: Held, also, that such an express contract as is con- 
templated by the Rev. Code, Sec. 2042, cannot be proved in this way; 
and the giving of the receipt and the acceptance of it by the shipper, 
do not relieve the company from the liability imposed by the law upon 
common carriers. 

4. The liability of the carrier commences when he receives the goods; 
and if they be lost he must show such facts as will relieve him from lia- 
bility, or he will be held responsible. 

5. The Court is not bound to give in charge a general proposition, though 
it be the law, unless it be applicable to the facts of the case; and if 
such general charge be requested, he may modify or add to it so as to 
make it pertinent to the facts and the issue to be tried. 


/ 
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Assumpsit, &c. Motion for new trial. Decided by J udge 
Gibson. Richmond Superior Court. January Adjourned 
Term, 1867. 


Newby brought an action in the usual form against the 
Southern Express Company, (a corporation) to recover the 
value of certain sugars and yarns, alleged to have been lost by 
the defendant while in its charge as a common carrier from 
Charlotte, North Carolina, to Richmond, Virginia. The 
contract for shipment was alleged to have been made in said 
Charlotte. 

Before going into trial, the plaintiff proposed to amend his 
declaration, by charging that the contract for shipment was 
made with Shuter, President of the Company, at Augusta, 
Georgia, before the delivery of the goods at Charlotte; but 
this was not done. The testimony was as follows : 

Plaintiff testified: that about the 17th of December, 1864, 
he told Shuter, who was then the acting President of the Com- 
pany, at Augusta, Georgia, that he had said sugars and yarns 
at said Charlotte, and wished to turn them over to the Com- 
pany to be forwarded ; Shuter agreed to send (and did send) 
a dispatch to the agent at Charlotte to receive them. The 
goods were worth more than is claimed for them ; they were 
then insured, but the insurance ran out in a few days, and 
was not renewed, because plaintiff considered them turned 
over to the Company. This arrangement was not made as a 
favor or accommodation to the plaintiff; he did not agree to 
take any risk. Plaintiff had a running account with the 
Company and did not pay the freight. 

It was admitted that the said dispatch was as follows: 


“ AuausTA, Ga., Dec. 17th, 1864. 
T. D. GILuesPIE, Charlotte: Receive from Captain Talia- 


ferro, all sugars and bales in his charge: also, lot of sugar 
shipped to Greensboro. JAS. SHUTER.” 


Said TALIAFERRO testified : that he had charge of the goods 
at Charlotte for plaintiff, and could not ship them by railroad ; 
about said date plaintiff telegraphed him that the Company 
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would take them ; Taliaferro told Gillespie that he had such 
a telegram ; Gillespie told him of his aforesaid, and gave him 
the three receipts for the goods. There was no agreement as 
to limitation of liability, nothing was said about it. This was 
Taliaferro’s first interview with Gillespie on the subject ; Gil- 
lespie had not before that refused to receive them from him. 

Plaintiffs attorneys then read in evidence the receipts : one 
for three hogsheads, and one for twenty-one bales, consigned 
to Robinson, Adams & Co., and the other for thirty bar- 
rels, consigned to G. V. Scott, Richmond, Virginia. Each 
of them was in the following words, mutatis mutandis : 


SOUTHERN EXPRESS COMPANY, 
CuarLotTre, December 19th, 1864. 

Received of J. N. Taliaferro, [stating packages] valued at [blank in 
all] dollars, and for which amount the charges are made by said Company, 
marked [as above stated] which it is mutually agreed is to be forwarded 
to our agency nearest or most convenient to destination only, and there 
delivered to other parties to complete the transportation. It is further 
agreed, and part of the consideration of this contract, that the Southern 
Express Company is not to be held liable or responsible for the property 
herein mentioned, for any loss or damage arising from the dangers of 
Railroads, Ocean, Steam, or River Navigation, Leakage, Fire, or from 
any cause whatever, except the same be proved to have occurred through 
the fraud or gross negligence of its agents or servants, unless specially 
insured by it and so specified in this receipt, which insurance shall consti- 
tute the limit of the liability of the Southern Express Company in any 
event. And if the value of the property above described is not stated by 
the shipper at the time of shipment, and specified in this receipt, the 
holder hereof will not demand of the Southern Express Company a sum 
exceeding fifty dollars for the loss or detention of, or damage to each 
package herein receipted for ; nor shall the said Company be held respon- 
sible for the safety of said property, after its arrival at its place of desti- 
nation. 

kas All articles of Glass or Liquids will be taken at shipper’s risk 
only, and the shipper agrees that the Company shall not be held respon- 
sible for any injury or loss by breakage, leakage, or otherwise. 

For the Company, 
C. A. OvERMAN. 
INI A sitsiccintdelarnenentnsone 


Charges on Value $........- 
[War Risk Excepted.] 
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The following is on the margin of each receipt : 


Set aliaipeline bac manners Insured by Southern Express Company. War 
risk, seizure or stoppage by civil or military authority, or force, excepted 
FOP hs carttvneceecnctinsbhicteennens OO sshiiinnijcciieaetemcie Lideeanaeie 

For the Company, 


POC OCe SORE rere Serer eee Seeeneses 


It was admitted that the goods did not reach Richmond. 

Plaintiff closed. 

Defendant moved for a non-suit upon the ground that the 
suit was upon a general undertaking, and the receipts showed 
a special acceptance. The non-suit was refused. 

The defendant’s attorneys read the interrogatories of Gil- 
lespie, stating that he was agent at Charlotte, that there was 
no delivery of the goods to the Company ; the goods were in 
the joint depot of the North Carolina and the Charlotte and 
South Carolina Railroads at Charlotte; the location of the 
goods were not changed, because there was no accommodation 
for them elsewhere, there was no actual delivery of them by 
removal or otherwise. 

Taliaferro, who had been there about two weeks trying to 
forward the goods (which had come there by rail from the 
South) farther northward, applied to Gillespie, as agent, to 
forward them by express. Gillespie declined taking them 
because the Company’s ware-houses were full, and the demand 
for Government transportation prevented the forwarding of 
any freight except on account of the Government. Several 
days after this, said dispatch was received ; Taliaferro gave 
Gillespie a memorandum of the goods, and he ordered an 
express receipt issued without inserting any valuation for the 
goods. Taliaferro wished the value inserted, but Gillespie 
said the Company would assume no liability for the goods till 
they could take them in charge, that the Company’s ware- 
houses were full, and, as he knew, private freight could not 
then be carried. After this explanation, Taliaferro accepted 
the receipt without valuation. 

There was no other agreement as to liability than as afore- 
said. Late in the night of the 7th of January, 1865, the joint- 
depot was burnt, and the goods, being yet in it, were destroyed. 
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They had not been removed for the Company had not room 
for them in its ware-houses, and because transportation could 
not be had for them. 

The joint-depot was made of brick, metal-roofed, with iron 
supporters, and had heavy batten doors, and no windows. 
Witness considered it a fire-proof building, whereas the Com- 
pany’s ware-house was a wooden building, put up during the 
war. Witness and A. H. Welsh, his freight agent, and C. T. 
Walker, also in the freight department, tried to have these, 
and the other goods in the Company’s ware-house, transported 
over the railroad. By usage, the first received stood first for 
shipment, and others received before these were burnt with 
them. It would have taken seventy-five or one hundred 
ears to have carried all the goods which had preference of 
these. Such was the demand for government transportation 
these cars could not be had, and this caused the delay. 

Micuart J. O’BRIEN testified substantially the same as to 
the Company’s ware-house being of wood, being full for want 
of transportation, and even had there been no Governmental 
interference, it would have taken a month to have reached 
these goods in their order. ) 

The record discloses that “the Revised Code of North Car- 
olina (was) received in evidence,” bat what part of it was read, 
does not appear. 

In rebuttal, Taliaferro testified that he had stated all 
that passed between him and Gillespie, that nothing was said 
about limitation as to fire, nor any other limitation in the 
receipt, and that Gillespie, on the same day, received other 
goods, (as sugars from Brown.) 

As to the charge of the Court, see the motion for new trial. 
The verdict was for the plaintiff for $5,856.31 and costs. 

The defendant’s attorneys moved for a new trial, averring 
that the Court erred, 1st, in refusing the non-suit, and 2d, 


- because “the verdict was against evidence,” and because the 
oD b] 
Court erred in giving the following charge : 


Ist. Express Companies are common carriers, according to 
the principles laid down by common-law, and by the Code of 


Georgia. 
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2d. Common carriers are liable for all losses not occasioned 
by the act of God, or public enemies. 

3d. A common carrier is an insurer for the delivery of 
goods entrusted to them, and liable for losses from all causes 
but the act of God or public enemies, and cannot limit its 
responsibility by notice or special acceptance. 

4th. That in the absence of such express or special contract, 
no notice given in this case by the agent of the defendant at 
Charlotte, either by publication, or by entry on receipts given, 
or verbally, will relieve the defendant from liability. 

5th. That even if anything that transpired between the 
agent of the plaintiff at Charlotte, and of the defendant there, 
amount to a limitation of liability, and an agreement that the 
defendant was not to be bound if the goods were destroyed by 
fire; yet, if a contract had been previously made by the plain- 
tiff with the acting President in this State, without any limi- 
tation of liability, or notice to that effect given by such Pres- 
ident, the acts or notices given by the Company’s agent in 
Charlotte could not, and did not, set aside the contract made 
between the plaintiff and the President. 

6th. That even if the jury should find that there was a 
contract in this case between the agents of the plaintiff and 
the defendant, which stipulated that the defendant should be 
exempted from loss by fire, or any notice given in the receipt 
which has the effect of such contract ; still the onus of-showing, 
not only that the cause of loss was within the terms of the 
exception, but also that there was no negligence, lies on the 
carrier. 

7th. That in this case, though the jury should think that 
there is an entry on the receipt which exempts the Company 
from loss by fire, still, before any advantage can be had of 
this, the Company must show that there was no negligence on 
their part, nor on the part of any of their subordinate agents, 
who had this property in store, in the matter of the fire. 

8th. That if the goods in this case were received by Gilles- 
pie, the agent, the place of storage then became a matter of 
discretion with him ; and if he chose to let it remain upon 
storage in the railroad store-rooms, the servants and agents 
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there, for the purpose of such storage, became the servants and 
agents of the Company, and the proof that they were not neg- 
ligent in the matter of this fire, is required of the defendant. 

Fourth, That the Court erred in refusing to charge, as 
requested by the defendants in writing : 

1st. That if the jury believe, from the evidence, that it was 
agreed between the parties, that the defendant was to receive and 
keep the goods alleged to have been lost, for a reasonable time, 
or until they could be sent forward on the railroad, the defend- 
ant, during that time, is to be considered and treated as a 
ware-house man, and liable as such ; and if the jury find from 
the evidence that the goods were lost or destroyed while they 
were so held, then the defendants are not liable, unless it is 
satisfactorily shown that the loss was the result of the negli- 
gence or improper conduct of the defendant. 

2d. That if the jury believe from the evidence that the 
defendant, by its agents, executed the papers in evidence, 
called receipts, intending thereby to acknowledge the receipt 
of the goods, and to express and set forth the stipulations and 
conditions on which the defendant received the goods, and 
agreed to send them forward, and it was accepted by the agent 
of the plaintiff, then they become the express contract or evi- 
dence of the contract between the plaintiff and defendant, and 


. both are bound by it. 


3d. That if liable at all, the defendants are only liable, 
under the receipt, for fifty dollars on each package of goods. 

4th. That, according to the evidence in this case, the 
defendants were not common carriers, but forwarding mer- 
chants. 

Fifth. That the defendants asked in writing for the follow- 
ing charge: “That it is not necessary, to make or constitute 
a special contract, that both parties should sign the same; but 
if one party signs or executes it, and the other accepts it as 
made, then it is the contract of both parties, and both are 
bound by it;” which charge the Court gave with the follow- 
ing qualification : “ except in case of common carriers, when 
the special agreement only relieves them from extraordinary 
care and diligence,” in which qualification the Court erred. 
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The new trial was refused. The Judge certifies that he did 
charge, also, that the Company had the right to make a spe- 
cial contract as to terms and conditions on which to receive 
goods, and if such contract was made, it would control the par- 
ties, provided, however, that they could not thereby rid them~ 
selves of the obligation on them and their agents, to use ordi- 
nary care and diligence ; and that the Company might act as 
bailee or factor, yet when they received goods to be forwarded, 
they were then liable as common carriers till they delivered 
the goods. 


Goutp & Doveuerty, for plaintiff in error, made the 
following points : 

1st. The acceptance of the receipt was a special contract as 
therein specified. Dorr vs. N. J. St. Nav. Co., Ist Kernan, 
491. York Co. vs. Centr. R. R., 3 Wall, 107. Weir vs, 
Adams Ex. Co., p. 2, (of a pamphlet produced by them.) 
King vs. Woodbridge, 34th Verm’t,57. Van Toll vs. 8. E, 
Railway Co., 104, Eng. C. L. R., 575. Opinion of Judge 
Campbell, of Tennessee, (in manuscript) in Smith vs. Adams 
Ex. Co. N. J. Nav. Co. vs. Merchants’ Bk., 6th Howard, (U. 
S.) 383. Newstadt vs. Adams, p. 1 in said pamphlet. Cath- 
erine Parker, vs. W. B. Dinsmore, Prest., &c., Ib. 18. Boor- 
man vs. Adams Ex. Co., Ib. 24, (Supreme Ct. of Wisconsin.) , 
And such acceptance set aside the carrier’s common-law lia- 
bility. Boykins, Ex’r vs. Boykin, 21st Ga. Repts., 526. 

2d. The non-suit should have been granted. Story on C., 
§13. 

3d. That when such special acceptance is made, the shipper 
must prove want of ordinary care, &c. Story, 573, 5th B. & 
C., 322. Newstadt vs. Adams Ex. Co., (ante) p. 7. N.J. 
Nav. Co., vs. Mer. Bank, (ante) 6th Howard, (U. 8.) 384. 

4th. That if defendant was liable at all, it was for only $50 
on each receipt. Newstadt’s case, ante. Boorman vs. Adams 
Ex. Co., ante. Van Winkle vs. Adams Ex. Co., Sup’r Ct. 
of N. York, pamph. 23. Meritz Meyer vs. Harnden’s Ex. 
Co., pamph. 19. Parker vs. Dinsmore, ante, and the manu- 
script opinion, ante. 
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E. StaRNES, for defendant in error, replied, that under the 
evidence, defendant was a common carrier, citing Story on B., 
495, Code of Ga., §2039. Redfield on Railways, 232, 240. 
Ang. on Car., 75, 131, 134. 

Nought excuses them but the act of God, or of public ene- 
mies. Story on B., 489, 490, ’1, 72, Code of Ga., §2039. 1st 
Dev. and Bat. (N. C.) R., 273: and fire caused by human 
means is no excuse, Hollister vs. Nolen, 19th Wend., 238. 
Fish vs. Chapman & Ross, 2d Kelly, (Ga. R.) 357. 

This liability commences on receipt of the goods. Story on 
B., §509, Code of Ga., §2043; Ang. on Car., §131; nor can it 
be varied by notice or special acceptance, Code of Ga., §2041, 
and Fish vs. Chapman, ante, and Hollister vs. Nolen, ante ; 
York Co. vs. C. R. R., 3 Wallace, (U. 8.) R., 107, 112, 113. 
And this is so in North Carolina, Backhouse vs. Snead, Ist 
Murphy R., 173, and Revised Code of North Carolina, 
although this is immaterial, as the contract was made in 
Augusta, Ga. 

The onus of showing, exercise of ordinary care, &c., in case 
of special contract, is on the carrier. Berry, e¢ al. vs. Cooper, 
28th Ga. R., 543. 


WALKER, J. 


any period of time, the business of transporting goods, pack- | 
ages, etc., is a common carrier; and in case of the loss of 
goods entrusted to it to be carried, the presumption of law is 
against it; and no excuse will avail it, unless the loss was 
occasioned by the act of God, or public enemies of the State. 
Rev. Code, Sec. 2040; Fish vs. Chapman, 2 Kelly’s Rep., 
349. At common-law a carrier is in the nature ofan insurer, 
and is bound to keep and carry goods entrusted to his care 
safely, and is liable for all losses, and in all events, except 
| those caused by the act of God, and the king’s enemies. This 
| is the law, it is believed, in every State in the Union. Ch. 
‘on Car., 34, and note. 
2. The responsibility of the carrier commences with the 


1. An Express Company which pursues continuously, for | 


| 
\ 





{ 
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delivery of the goods either to himself or his agent, or at the) 
place where he is accustomed or agrees to receive them. Rey, 
Code, Sec. 2044. In this case, the witnesses do not agree on 
the question of delivery, but that was a question for the decis- 
ion of the jury, and they found in accordance with the weight 
of the evidence ; in accordance with the receipt which acknowl- 
edged the reception of the goods. It is very clear that the agent 
of the Company agreed to receive the goods at the place where 
they were, in the depot, and the agent of the plaintiff ceased 
all control of them from the time of the giving of the receipt, 
There was sufficient evidence to warrant a finding that the 
goods had been delivered to the carrier, and when the liabil- 
ity commences by a delivery, it continues until the delivery 
of the goods at the point of destination. Code, 2044. 

3. It is insisted that the receipt given in this case was evi- 
dence of such an express contractas is contemplated by the Code, 
Sec. 2043. Perhaps a more inviting field for legal disquisi- 
tion than this, could not be found. The books, especially of 
late years, are filled with cases bearing upon this question, 
One who has leisure, and desires to explore this doctrine, can 
be gratified by examining Angel’s and Chitty’s works on 
Common Carriers; Story and Edwards on Bailments; the 
notes in Smith’s leading cases to Coggs vs. Bernard, and the 
cases in 19 and 21 Wendell, and 2 Hill’s N. Y. Reports. 

Our Code has incorporated the rules of the common-law as 
expounded in Georgia, in Fish vs. Chapman, 2 Kelly, and 
with it we are satisfied. The learned annotator of Ch. on 
Car., p. 45, calls the opinion of Mr. Justice Nisbet, in Fish 
vs. Chapman, a “learned and thorough opinion,” and quotes 
it almost entire as evidence of the common-law. “A com- 
mon carrier cannot limit his legal liability by any notice given 
either by publication or by entry on receipts given, or tickets 
sold. He may make an express contract, and will then be 
governed thereby. Rev. Code, Sec. 2042. The carrier, then, 
cannot limit his liability by entry on receipts given, though 
he may make an express contract. This section intended to 
require the assent of the shipper to be given to any modifica- 
tion of the common-law contract of common carriers. The 
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mere acceptance by the shipper of a receipt with an entry on 
it, was not intended to be an express contract, for the carrier 
cannot by this, limit his liability. A carrier may adopt rea- 
sonable rules and regulations for his own safety and the ben- 
efit of the public, (Rev. Code, Sec. 2043 ;) such as requiring 
the nature and value of the goods delivered to him, to be 
made known, and any fraudulent acts, sayings or conceal- 
ments by his customers, will release him from liability. Rev. 
Code, Sec. 2054; Ang. on Car., Sec. 235-6. In 1 Bell’s 
Commentaries, p. 382, he says: “There seems to be only one 
point to which, legitimately, notices of carriers could be 
admitted, viz: the regulation of the consideration for risk. 
Saving always the power of making an express contract, the 
effect of a mere notice ought justly to be restricted to this 
point ; as to which alone it is competent for a carrier to refuse 
employment.” 

The entry on the receipts in this case, can be regarded 
in no other light than as notices given by the carrier, and 
though it be considered that they were brought home to 
the plaintiff, yet they are not of that character, and did not 
relate to such “regulations” as he had a right to adopt of his 
own mere will, and bind shippers thereby. They did not 
relate alone to “the consideration for risk,” and there is no 
pretence that the carrier was not correctly informed as to the 
nature and value of the goods entrusted to him. There were 
no fraudulent acts, sayings or concealments by his customer. 
It was a simple effort on the part of the carrier, by an entry 


+ 


on a receipt, to limit his legal liability ; nothing more, nothing * 


less, and this the law says hecannot do. “ For the law.charges 
this person (the common carrier) thus entrusted to carry goods, 
against all events, but acts of God and enemies of the 
king. For though the force be never so great, as if an irre- 


sistible multitude of people should rob him, nevertheless, he , 


is chargeable. And this is a politic establishment, contrived 
by the policy of the law, for the safety of all persons, the 
necessity of whose affairs oblige them to trust these sort of 
persons, that they may be safe in their ways of dealing ; for 
else these carriers might have an opportunity of undoing all 
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persons that had any dealings with them.” Per Holt, ©, J, 
Coggs vs. Bernard, 2 Lord Raym. R., 918.” “It appears 
from all the cases for one hundred years back, that there are 
events for which the carrier is liable, independent of his con. 
tract. By the nature of his contract, he is liable for all due 
care and diligence ; and for any negligence, he is sueable on 
his contract. But there is a further degree of responsibility 
by the custom of the .realm, that is, by the common law, a 
carrier is in the nature of an insurer.” Per Lord Mansfield in 
Howard vs. Pittard, 1 T. R., 33, (1785.) “His responsihility 
is established with a view to public policy, to the reward 
which he receives, to his character as an insurer, and to the 
terms of his contract, express or implied.” Edwards on Bail, 
p- 454. “The extent of the carrier’s liability, does not depend 
on the terms of his contract; it is declared by law when he is 
charged as a carrier ; it is on the ground of an obligation imposed 
upon him by law.” Ib., 466-7. His liability being fixed by law, 
he cannot lessen it at will by notice brought home to the oppo- 
site party, but he may make an express contract, and will then . 
be governed thereby. Having become liable for the custody of 
the goods, it devolved on defendant to show such facts as will 
relieve it from this liability; otherwise, it will be held account- 
able. In Berry vs. Cooper, 28 Ga. R., 543, the Court below 
charged the jury, that if the cotton was received by the car- 
rier under a contract exempting him from loss by fire, and 
the cotton was burnt, still the plaintiff was entitled to recover, 
unless there was no negligence on the part of the carrier, and 
the onus of proof of this fact lies on the carrier. This charge 
was excepted to, and this Court held that it was right ; and 
the Court say : “ To place the onus upon the plaintiff, would 
be todeny him all redress, * * Let thecarrier then prove 
the loss and the manner of the loss. Policy, as well as the 
safety ofall concerned, demands the establishment of this rule,” 
p- 551. This is conclusive, and establishes the doctrine, that 
in cases of express contracts, the onus of proving the facts 
necessary to relieve the carrier from the common-law liability 
for the loss of goods entrusted to him as such, devolves upon 
him, and not upon the shipper. 
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4, The reception of the goods to be carried, makes the car- 
rier liable for their safe custody and transportation within a 
reasonable time; and if he would relieve himself from liabil- 
ity, he should by proof, show such facts as may be necessary 
for that purpose. The charge requested by defendant’s coun- 
sel as set out in the fifth ground of the motion for a new trial, 
was given with a qualification which the Court deemed » 
necessary to make it applicable to the facts of the case. We 
understand there is no difference of opinion as to the correct- 
ness of the general proposition contained in the request. 
Standing alone, it was not applicable to the facts of the case, 
and the Court might very properly have simply declined to 
give it in charge. 

5. The Court is not bound to give in charge a general propo- 
sition, though it be the law, unless it be applicable to the facts 
ofthecase. Ifsuch general charge be requested, he may either 
decline to give it, or he may modify or add to it so as to make 
it pertinent to the facts and the issue to be tried. While the 
request to charge, with the addition made thereto by the Judge, 
is not perhaps as happily expressed as it might be, still 
we think it sufficiently clear to be understood, and to con- 
tain a correct legal proposition. We understand the whole 
charge taken together, to mean that so far as a common car- 
rier is concerned, the mere acceptance by a shipper of a receipt 
containing limitations of the carrier’s liability, would not make 
an express contract between the parties, and thereby relieve 
the carrier from the extraordinary diligence imposed upon him 
by law. Thus understanding the charge of the Court below, 
we concur with him. 

This is a hard case, and I have felt a strong desire to pro- 
tect this Company against the payment of this claim, if I could 
do so on legal principles. If the jury had found that an 
express contract was made, by which the Company was not 
to be liable as common carriers, but only as ware-housemen, 
and only took charge of the goods as such, until such time as 
means of transportation could be procured, I think I would 
have been better satisfied with the verdict. But that was a 
question for them, and I cannot say that the verdict is deci- 
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dedly and strongly against the weight of evidence. This 
issue having been found against the defendant, I think, under 
the law, it is accountable for the goods burned ; and the whole 
Court being of that opinion, the judgment of the Court below 
is affirmed. See also the cases of Purcell and Barnes against 
the same defendant decided during this term. 





JOHN TERHUNE, plaintiff in error, vs. JAMES T. Dever, 
defendant in error. 


1. Misrepresentation of a material fact made by mistake and innocently, 
and acted on by the opposite party, constitutes legal fraud; and the 
injured party may be relieved from the consequences of such misrepre- 
sentation. 

2. No particular form of words is necessary to constitute a warranty. 

3. To make an affirmation at the time of sale a warranty, it must appear 

to have been so intended, and not to have been a mere expression of 
opinion. An affirmation of the soundness of a horse made bona fide 
at the time of sale, does not necessarily amount to a warranty ; whether 
the words used amount to a warranty or not, is a question for the jury, 
under the rules of law applicable to the case. 

Where a party warrants the soundness of a horse, he is liable on his 
warranty, if the horse be unsound, whether at the time the warranty 
was made he knew of the unsoundness or not. 

5. Although the charge of the Court may not be technically accurate, yet 
if in effect he has submitted to the jury the legal rules which should 
control their finding, and it appears from the whole case that justice 
has been done, a new trial should not be granted. 


Nes 


Complaint on Note. Tried before Judge UNDERWOOD. 
Polk Superior Court. July Term, 1867. 


Dever was sued by John Terhune upon a promissory note 
for $150.00, made by him on the 19th of November, 1856, 
payable to Anna L, Terhune or bearer. 

The defence was that the consideration of the note was a 
brood mare, bought as such by Dever from Dr. A. A. Ter- 
hune, as agent for the payee, and warranted to be sound, 
when, in fact, she was unsound and worthless. 

The plaintiff read the note to the jury and closed. 
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The defendant testified in his own behalf that he went 
with Dr. A. A. Terhune, who acted as agent of payee, to the 
stable, saw the mare, but made no examination of her there. 
~The agent told him the mare was sound, and, relying upon 
this statement, he bought her, without taking her out of the 
stable; he does not believe the agent made any willful mis- 
representation, he is a reliable and truthful man. He bought 
her for a brood mare, and this was known to the agent; he 
told the agent if she were not a good brood mare, he did not 
wish to buy her. The next day defendant sent for the mare; 
when she came she was lame, and so continued until she died 
from such lameness. He told the agent of this lameness, but 
the agent said he thought she would soon recover, as she was 
not seriously lame; he told the agent he did not wish to keep 
her if she were unsound, and the agent said “all right,” but 
defendant did not offer to return her. Her left fore-foot was 
affected ; she was useless and expensive to defendant, and 
died three or four months after the purchase. The note was 
not given till several days after the purchase. 

CHARLES GARNER testified: that’ the mare was lame when 
she was brought to defendant, had a slight crack in the upper 
part of the left fore-hoof, and that foot was somewhat swollen, 
but it was not observable without close inspection. Witness 
observed it at the time and said she was unsound. In a few 
days thereafter he rode her to Rome and back, and she was 
so lame that she got along with great difficulty. He, at the 
instance of defendant, attended to her; she died in three or 
four months from that disease which he called ring-bone. 
She was not only worthless but expensive to defendant. 

Plaintiff, for himself, in rebuttal, was examined by inter- 
rogatories. He said the mare, the consideration of the note, 
was at the time of the sale reasonably worth $125.00; she 
was the property of Mrs. Anna L. Terhune, and her son, 
Dr, A. A. Terhune, sold her for his mother, to defendant. 
The witness did not hear the trade made, was not present, 
but believed the mare was perfectly sound. The defendant 
promised continuously from the date of the note till the suit 
was brought (in the beginning of 1858), to pay the note when 

42 
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his cotton should be ready for market, and nothing was said 
to plaintiff about this unsoundness till suit brought. 

The mare was grey, fifteen or sixteen hands high, strong, 
well-built, and nearly as large as any mare he ever saw; he 
bought her for his mother, as being ten years old, (though he 
thought her older,) kept her but two or three months, and 
saw no evidences of unsoundness in her. He was not the 
owner of the note; he had sued on it for his mother’s benefit, 

In rebuttal, defendant testified that he did not know plain- 
tiff, nor did he know there was such a man, though he knew 
the family, and was occasionally at Mrs. Anna L. Terhune’s 
house. 

The evidence and argument concluded, plaintiff’s attorneys 
requested the Court to charge, that no declarations by the 
agent Terhune that the mare was sound, would amount to a 
warranty of soundness, unless said Terhune knew the mare 
was unsound ; also, that the implied warranty of the seller 
that the article sold is merchantable and reasonably suited to 
the use intended, (and in this case that the mare was reason- 
ably suited for a brood mare), was not broken by lameness or 
general unsoundness, but is broken only by her not possessing 
the peculiar qualities of a brood mare, as that she is a breeder, 
has no habits inconsistent with her raising colts, ete. 

The Court charged the jury that the note made a prima 
facie case for plaintiff, that if, at the time of the sale of said 
mare, Dr. Terhune, as the agent of Mrs. Anna L. Terhune, 
repeatedly stated to defendant that the mare was sound, and 
defendant relied upon such statements and made no special 
examination of the mare, that amounted to a warranty that 
she was sound, whether Dr. Terhune knew of any unsound- 
ness or not, and that if she was not then sound, it was a 
breach of said warranty; and if said unsoundness rendered 
the mare of no value, plaintiff has no right to recover. And 
further, that the seller of an article always impliedly warrants 
that it is merchantable and reasonably suited to the use 
intended, and if the jury believe from the evidence that 
Terhune sold and Dever purchased the mare as a brood mare, 
and at the time of said sale said mare was Jame or otherwise 
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unsound in such a way that she shortly afterwards died and 
was not fitted for a brood mare, such unsoundness was a 
preach of said implied warranty of her being reasonably 
suited for the use intended. 

The Court refused to charge as requested. 

The verdict was for the defendant. 

A new trial was moved for on the grounds that the Court 
erred in his said charge as to warranty, both as to express 
and implied warranty ; that he erred in refusing to charge as 
requested, and because the verdict was contrary to law, to the 
evidence, etc. 

The refusal of the new trial, upon the said grounds, is 
assigned for error. 


E. N. Broy es, for plaintiff in error. 


CHISHOLM, WADDELL, and THompson, for defendants in 
error. 


WALKER, J. 


1. Ought the Court to have granted a new trial in this 
case? If the testimony be credible, it is pretty clear that 
the purchaser received no valuable .consideration for the 
note. The mare purchased was not only worthless, but was 
an expense. The agent of the seller said she was sound, and 
defendant acted upon this representation and made the trade. 
Ought the plaintiff to receive pay for an article represented 
to be sound, and which was then unsound and worthless ? 
The Revised Code, Sec. 3117, says: “ Misrepresentation of a 
material fact, made willfully to deceive, or recklessly without 
knowledge, and acted on by the opposite party, or if made 
by mistake and innocently, and acted on by the opposite 
party, constitutes legal fraud.” Fraud may exist from mis- 
representation by either party, made with design to deceive, 
or which does actually deceive the other party; and in the 
latter case such misrepresentation voids the sale, though the 
party making it was not aware that his statement was false. 
Rev. Code, Sec. 2592. 
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2. No particular form of words is necessary to constitute a 
warranty. Ch. on Con., 453; 1 Par. on Con., 463; Sto. on 
Sales, Sec. 357. Every affirmation at the time of sale of 
personal chattels is a warranty, provided it appear in evidence 
to have been so intended. 3 Star.-Ev., 1237-8. The ten- 
dency of all the modern cases on warranty, is to enlarge the 
responsibility of the seller, to construe every affirmation by 
him to be a warranty, and frequently to imply a warranty on 
his part from acts and circumstances, whenever they were 
relied upon by the buyer. Sto. on Sales, Sec. 359. 

3. To make an affirmation at the time of sale a warranty, 
it must appear to have been so intended, and not to have 
been a mere expression of opinion. An affirmation of the 
soundness of a horse, made bona fide at the time of sale, 
does not necessarily amount to a warranty; whether the 
words used amount to a warranty or not, is a question for the 
jury, under the rules of law applicable to the case. If, how- 
ever, the seller make any misrepresentations, which are acted 
on by the opposite party, though done innocently, by mistake, 
it constitutes legal fraud, for which the seller is responsible. 
While such misrepresentations may not in law constitute an 
express warranty, yet, inasmuch as fraud by one party, accom- 
panied with damage to the other, in all cases gives a right of 
action, (Rev. Code, Sec. 2906) it may be laid down as a 
general rule that all representations made by the seller, and 
acted on by the buyer, become in effect a warranty that the 
property is equal to the representations. Of course there is 
a difference between representations of facts and commenda- 
tions, which are the mere expression of opinion, and so un- 
derstood by the parties ; for the latter the seller is not answer- 
able, while he is for the former, if they are acted on by the 
purchaser. ° 

4, In case of a warranty of the soundness of a horse, it is 
immaterial whether the warrantor knew of an unsoundness 
or not. In case of unsoundness, the warrantor is liable in 
either event. The warranty is given to protect the purchaser 
against unsoundness, and his right of action exists by con- 
tract, irrespective of any fraud on the part of the seller. 
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5. Weare inclined to think the Judge did not submit to 
the jury the rules applicable to the case with technical accu- 
racy, yet he did so in effect ; and as it appears from the whole 
case that justice has been done, a new trial should not be 


granted. 
Judgment affirmed. 





Lucy J. WHATLEY, e¢ al., plaintiffs in error, vs. ZACHARIAH 
‘ SLATON, e¢ al., defendants in error. 


[Nore.—Judge Harriss did not preside in this case. ] 


1, The Ordinance of the Convention of 1865, ‘‘to adjust the equities 
between parties to contracts,’’ applies in terms to contracts and not to 
wills. 

2. When a Bill in Equity is dismissed, it is out of Court, and no decree 
can then be rendered upon it. 

8. The ‘‘instructions’’ given by the Court to the Executor in this case 
are proper, but they should have been embodied in a decree. 


Bill for Direction, ete. Demurrer, ete. Decided by Judge 
Vason. Dougherty Superior Court." June Term, 1867. 


JEREMIAH HILLSMAN, as Executor of SARAH ELY, filed 
his bill containing the following averments : 

Sarah Ely died testate on the day of , 1864. 
When she executed her will she was supposed to be in eztre- 
mis. The will had been probated and Hillsman had qualified 
as Executor. When she made the will, she was possessed of 
considerable land, in cultivation, stock thereon, negroes and 
other property, worth about $147,840.00 estimated in Con- 
federate money, which was then the currency in the State. 
Soon after the war ended, (it having resulted “in the con- 
quest of the Confederate States, and in the emancipation of 
the slaves holden in the Southern States,”) and thereby the 
value of the estate was greatly reduced. The Executor has 
sold the perishable property and rented out the plantation for 
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the present year, has sold all the other property, and the 
value of the real estate, after the payment of all the debts 
and expenses, will not exceed about ten thousand dollars, 

The items of the will were as follows : 

Ist. Provides that her debts be paid as soon after her death 
as practicable. 

2d. “TI desire and direct that all of my property, both real 
and personal, (except one able-bodied negro fellow hereinafter 
disposed of,) shall be, as soon as practicable, sold, and the 
proceeds thereof distributed as hereinafter bequeathed and 
directed ; and I direct my Executor, in the sale of my negro 
property, not to divide the families, but to settle families 
together. 

3d. To my nephew, Burwell Green, I give and bequeath 
one negro man named Lige, of yellow complexion, and five 
hundred dollars in money. 

4th. To my brother, Zachariah Slaton, I give and bequeath 
five thousand dollars in money. 

5th. I give and bequeath to Robert N. Ely five hundred 
dollars in money. 

6th. I give and bequeath to the children of Dr. Jeremiah 
Hillsman, now living, and seven in number, the sum of two 
thousand dollars each in money. 

7th. I give and bequeath to Mrs. Susan Murrell an amount 
of money sufficient to buy her a comfortable house, suitable 
to her condition in life ; the amount of money to be expended 
I leave to the discretion of my Executors. 

8th. The balance of my property, after the payment of the 
specific legacies above enumerated, I desire and direct to be 
equally divided per capita, and not per stirpes, among my 
following named relatives, share and share alike: Lucy Ann 
Cothran and her living children, names not recollected, but 
believed to be five in number; Jared Pounds, and the living 
children of Isham Pounds, names not recollected, but believed 
to be four in number; and my crippled niece living in Mis- 
sissippi, formerly Lucy Ann Raines, but since married, and 
her present name not known; and John Gamble, now living 
in Louisiana, and who married my niece Martha Green ; and 
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Emma Haynes, daughter of Permelius Haynes. And I 
direct my Executors to make inquiries and find out these 
ersons and notify them of their legacies. 

9th. I do hereby nominate and appoint my friends Jere- 
miah Hillsman and John A. Davis the Executors to this my 
last will and testament, and hereby clothe them with full 
power to sell property either at public or private sale, as may 
be best to carry out this my will.” 

It was duly executed on the 3d day of November, 1864. 

On the 15th day of April, 1865, the Executor paid Bur- 
well Green $5,000.00 in Confederate currency and delivered 
him Lige, and took his receipt in full of his specific legacy. 

He has not paid any of the other specific legacies of money * 
nor bought the house for Mrs. Murrill; he intended to apply 
one thousand dollars to such purchase, but because of the 
decreased value of the estate, he is in doubt what to do in 
this matter, and asks the direction of the Chancellor as to it. 

The estate now consists of cash and claims considered 
good, over and abeve the payment of the debts and expenses 
of the administration, of about three thousand dollars and a 
plantation in the Second District of Lee county, consisting of 
about six hundred acres, now werth about six thousand dol- 
lars, and this is not sufficient to pay the specific bequests in 
yood currency. 

It is pretended by some of the parties, and particularly by 
the residuary legatees, that it was the intention of testator 
that all of said bequests should be paid in Confederate cur- 
rency, then worth but little in comparison with specie, and 
that the specific bequests should be paid in present currency 
equal in amount to the value of such bequests in good money 
at the date of the will, and not otherwise. 

On the other hand, Robert N. Ely and complainant’s chil- 
dren claim that, whatever may have been testatrix’s intention 
as to the other specific bequests, she did intend that their 
legacies should be paid in good money, for that on the 20th 
February, 1855, when the currency was at par, she made 
another will, (which was revoked by this last one,) in which 
she made the same bequests to them as in this one, and did 
not in the interim change her mind in this regard. 
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The Executor feared that he would be embroiled in yex. 
atious litigation, and might involve himself in persona} 
liability by attempting to move in the matter, and to avoid 
this he prayed instructions and direction, and that all the 
parties named, by themselves or their representatives, should 
appear, and have all his accounts audited and all of said 
matters settled, and for general relief. 

To this bill Lucy J. Whatley filed her answer. 

She stated that she was the niece of testatrix, called in the 
will Lucy Ann Cothran; her maiden name was Pounds—it 
was changed to Coats, then to Cothran, and then to Whatley, 
by marriage. She has five living children, named * * * 
all minors; she is their only surviving parent, and prays that 
Samuel D. Irvin, Esq., be appointed their guardian ad litem. 
She denied that the will contained any specifie bequest except 
that to Burwell Green, (which last had been paid); the other 
persons. supposed to be entitled to specific legacies, are not so 
entitled. It is manifest from the will that they should take 
but a small part of testatrix’s property, and that 12-13ths or 
more should go to the residuary legatees, of whom she and 
her children constituted six-fourteenths. 

She plead, in the answer, that under the will (if testatrix 
was competent to make a will), she intended that all the 
legatees named therein should be paid in Confederate money, 
which was at the date of the will the only currency of the 
eountry, and had been for three or four years before that, and 
there was no reasonable expectation at that time of a different 
eurrency ; that all of the legacies are in their nature general, 
and should abate proportionally in case of a deficiency of 
assets; that her intention must be ascertained from the will 
and the surrounding circumstances ; that estimating her estate 
at a large amount, she intended a small part only should go 
to the specific legatees, and the mass of it to the residuary 
legatees; Burwell Green being paid, Zachariah Slaton, Robt. 
N. Ely, and the children of Jeremiah Hillsman, should 
receive in good currency what their bequests in Confederate 
money was worth in good currency ; that the loss by emanci- 
pation should be borne equally by all—that is, one-twentieth 
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should be charged to the specific legatees, and nineteen-twen- 
tieths to the residuary legatees, and this same rule of abate- 
ment should be applied to the legacy of Susan Murrill. 

Robert N. Ely and Zachariah Slaton filed a demurrer, 
averring in substance that there was no ambiguity in the will, 
it should be followed according to its terms, and for these 
reasons there is no equity in the bill. 

During the argument the Court refused to hear the answer 
and plea filed in behalf of said residuary legatees, objection 
having been made to the hearing of them by the demurrants. 

After argument, the Court allowed the Executor his costs 
on account of said bill and litigation thereon, and dismissed 
the bill ‘‘on the following conditions and directions” : 

1st. That the Executor is hereby instructed, ordered and 
directed to sell the property of the testatrix, reduce the whole 
to money, and then to pay off, First—the debts of testatrix 
and necessary expenses of the administration of said estate 
and the execution of said will. Second—That from the pro- 
ceeds of the balance of the estate, thus ascertained, the 
Executor pay off the unpaid general or specifie legacies con- 
tained in said will; that is to say, $200.00 each to the 
children of Jeremiah Hillsman named in said will, $5,000.00 
to Zachariah Slaton, and provide a home for Mrs. Murrill as 
directed by the will, in the discretion of the Executor, and 
within the sense of the testatrix, (it being understood that 
the other general or specific legatee, Burwell Green, has been 
satisfied,) and that after the payment or satisfaction of said 
general legacies, if there be sufficient assets in the hands of 
the Executor for that purpose, and if any insufficiency, that 
then the same abate pro rata; that the balance then left in 
the hands of the Executor be divided and distributed to the 
residuary legatees equally, according to the instructions in 
said will. 

Samuel D. Irvin, as solicitor for the residuary legatees, 
filed a bill of exceptions, assigning for error— 

Ist. The refusal to hear the answer and pleas aforesaid. 

2d. Sustaining the demurrer. 

3d. The giving of the directions and orders aforesaid. 
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Counsel consented that the specific legatees should be made 
the defendants in error, (in lieu of the Executor, and that the 
case be considered fully,) so as to settle the matters between 
the two classes of legatees. 


SAMUEL D. Irv1y, for plaintiffs in error. 


Lyon, DEGRAFFENREID & SHorTER, and Roserr N, 
ELY, for defendants in error. 


WALKER, J. 


1. A careful examination of the ordinance of 1865, “to 
adjust the equities between parties to contracts made, but not 
executed,” etc., satisfies us that it was not intended to include 
wills: The caption embraces three objects, all in reference to 
contracts, aud each section applies to one of these objects, 
“Contracts” was the subject under consideration, and while 
possibly there are cases where the ordinance might well be 
applied to wills, we are satisfied such was not the intention, 
By no fair rule of interpretation can the language be enlarged 
so as to embrace wills. 

2. The Court sustained the demurrer and dismissed the 
bill, and then proceeded to direct the Executor how to admin- 
ister the estate. When the bill was dismissed there was no 
case in Court, and the Court had no authority to make a 
decree in a case which he had turned out of Court. In the 
very act of dismissing the bill, he proceeds to give the rep- 
resentative the instructions for which the bill was filed, thus 
showing that the bill was properly filed, and that the demur- 
rer ought not to have been sustained and the bill dismissed. 

3. We approve the instructions given to the Executor; 
the error into which the Court fell was in giving such in- 
structions in a case which had just been dismissed, and con- 
sequently had no standing in Court. It had passed out of 
the Judge’s jurisdiction. We reverse the judgment, and 
direct that the case be reinstated, and the “instructions” be 
embodied in a decree, so as to be the judgment of the Chan- 
cellor upon the facts and law of the case. 

Judgment reversed. 
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JosePH R. Houuipay, plaintiff in error, vs. R. M. McPHER- 
son & Co., and Hogs, Mitis & Co., defendants in error. 


1. This Court will not control the discretion of the Chancellor in contin- 
uing or dissolving injunctions, except where there may be an abuse of 


discretion. 


Dissolution of Injunction. Decided by Judge CoLuiEr. 
Chambers. Fulton County. July, 1867. 


On the 16th October, 1866, in Fulton Superior Court, R. 
M. McPherson & Co. obtained a judgment against Hoge, 
Mills & Co., for 1,009.65 principal, $64.68 interest, and $— 
costs. Fi. fa. was issued and levied, on 28th January, 1867, 
on a large lot of machinery, (specifying the articles) a large 
lot of flasks, a large lot of patterns of various kinds, and a lot 
of iron tools, as the property of the defendants, Hoge, Mills 
& Co., they having pointed it out to the deputy sheriff. The 
property was advertised for sale on the first Tuesday in April, 
1867. 

On the day of sale, Joseph R. Holliday filed a bill alleging, 
that on the first day of December, 1866, the Gate City Car 
Manufacturing and Machine Works, a body corporate, of said 
county and State, by their superintendent, James Hoge, exe- 
cuted and delivered to him, a mortgage upon all the machin- 
ery of every kind and description belonging to said corpora- 
tion, to secure a promissory note of that date, and due three 
months after date, for $4,000, which mortgage was duly 
recorded ; the note was not paid, and on the 6th March, 1867, 
the mortgage was foreclosed, and the mortgage fi. fa. was 
levied on the same property (levied on by the common-law fi. 
fa.) as the property of the corporation, and under it the prop- 
erty was to be sold on the first Tuesday in May, 1867; the 
members of the firm of Hoge, Mills & Co., are some of them, 
if not all, members of said corporation, which was incorpora- 
ted by the General Assembly of Georgia, at the session of 
1865-6, and about that time the corporation organized and 
purchased of Hoge, Mills & Co., all the property, or nearly 
80, that was mortgaged to Holliday ; the firm of Hoge, Mills 
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& Co. is composed of James Hoge, John C. Hendrix, J. G, 
W. Mills and Edwin Payne, of Fulton county, George W, 
Lee, of DeKalb county, and James M. Austin and 
Garrison, whose residences he did not know, and R. M, 
McPherson & Co. is composed of Rufus M. McPherson, of 
Arkansas, and J. H. Jeroulman, of Fulton county ; that he 
has tried to induce McPherson & Co. not to sell said property, 
but they insist on doing so, which is contrary to equity, in 
that the said goods and chattels so mortgaged to him, if sold 
by the fi. fa. of R. M. McPherson & Co., may be so scattered 
abroad among different purchasers, as that it will be impossi- 
ble, perhaps, for him again to gather them up, and if not 
impossible, at least very difficult and expensive. 

The prayer was that defendants should answer the bill, and 
that the sale under R. M. McPherson & Co.’s fi. fa. snould be 
enjoined. 

The bill was verified by one of complainant’s solicitors, 
who swore that the facts were true according to the best of 
his knowledge, information and belief. 

The mortgage (made an exhibit to the bill) was in the 
usual form, reciting that “we, James Hoge, John C. Hen- 
drix, James M. Austin, Garrison, Frederick G. Stew- 
art, Edwin Payne and J. G. W. Mills, operating under the 
style of “Gate City Foundry, Car Manufacturing and 
Machine Works,” all of said county and State, for and in 
consideration, &e., * * * * * and for the better 
securing the payment of a certain promissory note, said James 
Hoge, &c., (re-naming them) have this day made and deliv- 
ered to Joseph R. Holliday, bearing date with these premises, 
and to become due three months after date thereof, whereby 
said James Hoge, &c., (re-naming them) promised to pay said 
Joseph R. Holliday $4,000 for value received, have bargained, 
&c., “all the machinery of every description and kind what- 
ever, belonging to the said James Hoge, &c., (re-naming 
them) now in the factory, situated on Marietta street, in the 
city of Atlanta, consisting in part of steam engines, lathes and 
planers, &c.” To have and to hold, &c. And the said James 
Hoge, &c., (re-naming them) will warrant and defend the 
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title, &c., provided, that if said James Hoge, &c., (re-naming 
them) should pay the note, &c., this conveyance is to be void. 
In testimony, whereof, said James Hoge, &c., (re-naming 
them) have hereunto set their hands and seals, this the first 
day of December, 1866. It was signed “James Hoge, 
Superintendent Gate City Foundry, Car Manufacturing and 
Machine Works.” 

The bill was sanctioned and the sale enjoined. 

On the 17th May, 1867, R. M. McPherson & Co., and 
Hoge, Mills & Co. answered the bill. 

Hoge, Mills & Co. admitted the note and mortgage were 
made and delivered (to James M. Willis, as agent for com- 
plainant,) for a sum of money loaned to said Company by 
complainant, through his said agent, and the existence of 
the two fi. fas. and two levies, &c., as betore described. 

They denied, however, that the niortgage covered all the 
property levied on by McPherson & Co.’s fi. fa. They aver- 
red that said agent asked for no other mortgage than one on 
the machinery, and presented a mortgage agreeable to Holli- 
day, which Mills copied (changing names, &c., to suit) and 
had signed and sealed; they averred that the term ma- 
chinery does not include the flasks nor patterns, nor iron 
tools; that they were informed that the deputy sheriff made 
the levy on the mortgage fi. fa. by procuring Mr. Welborn, 
who was then staying in the office of complainant’s solicitors, 
and was then, perhaps, (as he is now) their partner, to make 
a copy of the levy on R. M. McPherson & Co’s fi. fa., only 
changing it so as to fit the mortgage fi. fa.; that thus, by an 
honest mistake of Welborn and the deputy sheriff, the mort- 
gage fi. fa. was levied on more than it covered. 

They admitted that Hoge, Mills & Co. was composed of 
the persons as charged, and divers others, and that that firm 
procured the act of incorporation. They averred that the old 
Company and the corporation were the same, with these excep- 
tions, to wit: Thos. Chandler, Hammond Marshall, Frederick 
G. Stewart and John 8. Westbrooks, were members of the firm 
and corporation both, and that since the incorporation, Geo. 


W. Lee, Thos. Chandler, Hammond Marshall, John 8. West- 
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brooks and Frederick G. Stewart, have gone out, and C, P, 
Garrison has come in, and Wm. R. Phillips purchased and 
took transfers of Stewart’s stock, and they considered him 
also a member of the corporation, that the corporation has no 
President, but its chief officer is James Hoge, known as Super- 
intendent. 

They denied that the corporation purchased said property 
from the firm, in the sense of paying for it; but, they said, 
the truth was, that the old firm procured the charter, certain 
parties went out and certain others came in as aforesaid, and 
they simply changed the books from Hoge, Mills & Co., to 
the corporate name, and the corporation went on to finish the 
business of the firm, assuming its liabilities. 

Besides, they averred that said agent, before he took the 
mortgage, was distinctly told by said Hoge and said Mills, 
that said machinery, which they were mortgaging, Was encum- 
bered by two liens, to-wit: a fi. fa.in favor of R. M. McPher- 
son & Co., for $1,009, besides interest and costs, and a fi. fa. 
in favor of Lewis Spitzer & Co., for $2,000, besides interest 
and costs, both obtained at October term, 1866, of Fulton 
Superior Court, and that these fi. fas. had a prior lien on said 
property, was well known to said agent before. he took the 
mortgage. 

They said that they did not believe McPherson & Co., or 
their attorneys, ever saw Holliday, but that Wm. R. Phil- 
lips, aforesaid, as they were informed and believed, did try to 
get said attorneys not to sell said property, and they would 
not desist; that the injunction stopped the sale of patterns, 
insured for $5,000, and worth more than that, of tools worth 
$2,000, and flasks worth $1,500, which were not, nor were 
intended to be, covered by said mortgage, and do not belong 
to the machinery of the works, but are separate and distinct 
things, and that the machinery alone, at a low valuation, was 
worth $6,000, that the whole establishment cost about 
$35,000, and was insured for $15,000, (including the patterns) 
all of which insurance was transferred to Holliday when the 
mortgage was delivered. 

They stated that on the first Tuesday in May, 1867, when 
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said property was to have been sold by the mortgage fi. fa., no 
sale was made, but as they were informed and believed, com- 

Jainant sold his note, fi. fa. and insurance policies to said 
Phillips, and took therefor his note, due 1st December, 1867, 
with 8 per cent. interest thereon, and said deputy sheriff, at 
complainant’s instance, had advertised a sale of said property 
for June sales, 1867 ; that Phillips was largely interested in 
the machinery and property, and with the corporation was 
running the same, and could sell it by said mortgage fi. fa., or 
not sell as he thought proper, and that they feared he 
would so act as that their private property would be sold 
under the fi. fa. of McPherson & Co., (and the fi. fa. of Lewis 
Spitzer & Co., was then so levied on as the private property of 
Edwin Payne aforesaid.) 

Jeroulman admitted his partnership with McPherson, sta- 
ted that McPherson resided in Arkansas, and he in New York, 
that their fi. fa. was a just debt and unpaid, that he believed 
the foregoing answér was true, that he was informed and 
believed the deputy sheriff took no bond for the forthcoming 
of said property, although he left it with said corporation, and 
that if the same should be burnt, they might have to sue on 
the deputy sheriff’s bond, or to resort to the private property 
of the members of the firm to collect their money. He fur- 
ther averred that only $3,400 was loaned by complainant to 
Hoge, Mills & Co., and that all these facts were known to 
Phillips before his purchase aforesaid. 

This answer was verified by “James Hoge, as Superinten- 
dent of said corporation,” and by Jeroulman. 

In July, 1867, defendants moved to dissolve the injunction, 
on the ground that the bill showed no sufficient equity to sus- 
tain the injunction, and if it did, the equity was sworn off by 
the answers. 

Before the argument, Phillips, upon his motion, was made 
a party complainant in lieu of Holliday, and without preju- 
dice as to the injunction, amended his bill by the following 
averments: He recited the fact that said injunction had been 
issued, averred that said property belonged to the corporation, 
that for two or three months past he had been the lessor of 
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the property of the corporation, he was operating it as wel] 
as he could, that he had to pay off certain judgments against 
the corporation, (which it could not pay) to prevent the 
sale of the property, that his lease would expire in July, 
1867, and he had purchased Holliday’s fi. fa., &e., to pre- 
vent a sale of the property, that this purchase was made at 
the special instance and request of Hoge, and some of the 
members of the corporation, that when he purchased he did 
not believe McPherson & Co. would insist on selling the 
property on their fi. fa.; the corporation was not disposed to 
prevent the sale thereunder; that the old firm was dissolved, 
and the members took stock in the corporation in payment 
for the property of the old firm; that he was informed and 
believed that some of the defendants represented to Holliday 
when he took the mortgage, that the property was worth 
$30,000, sufficient to discharge the debts of the firm and cor- 
poration both, when, in fact, as he was informed, it was worth 
no more than sufficient to pay Holliday, and claimed that this 
property should be applied to the payment of this debt because 
it is a debt of the corporation, and the property belonged to 
the corporation. He prayed that the injunction should be 
held up. 

At the hearing upon the said motion to dissolve, said com- 
plainant read an affidavit of said agent, Willis, stating that as 
such agent, he loaned a certain amount of money and took the 
mortgage, that Hoge & Mills represented to him that the 
property was worth from $30,000 to $40,000, and that it was 
unencumbered except by a judgment against Hoge, Mills & Co. 
for $1,500, which was to be paid by the money he was lend- 
ing, that they said that with a part of the money they would ) 
insure the property, which would make Holliday safe, and 
further, that the intention was that the mortgage should cover 
the tools, and if it did not, it was not as was verbally agreed 
to be made. Complainant also read in evidence the note which 
was signed in the same way the mortgage was, and endorsed 
by Hoge and by Mills and protested. 

In support of the answer, defendants read an affidavit by 
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said Hendrix and Mills, that the facts stated in it were true. 
Defendants also read the McPherson & Co. fi. fa. and levy. 

The Court dissolved the injunction, and complainant’s 
solicitors say that in this he erred. 


Hammonpd & Mywnatt, for complainant. 


A. W. Hammonp & Son, for defendants in error. 


WALKER, J. 


1. There is no such abuse of the discretion of the chancellor 
in this case as to require the interposition of thisCourt. We 
have said again and again, that this Court will not control the 
discretion of the Court below, except in case of the abuse of 
his discretion. Where the rights of the parties may be finally 
settled by a trial, and no harm be done in the meantime, we 
are loth to control the Court in such interlocutory orders as 
may be deemed necessary pending the cause, 

Judgment affirmed, 


43 
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JoHn R. Moopy, plaintiff in error, vs. JoHN ELLERpm, 
administrator of STEPHEN RoyAt, deceased, defendant in 


error. 


1. As a general rule, a Court of Equity will not interfere with the regular 
administration of an estate by the representative; and to authorize 
such interference, the facts must very clearly show there is a good 
reason for so doing. 

2. If the indebtedness of one be the foundation of the credit given to the 
other party, and which credit cannot be enforced at law, this may sus- 
tain a set-off in Equity. 

8. Where a judgment debtor of an estate which is solvent and owes no 
debts, purchases the share of a distributee of the estate in the debt, 
and there appears no reason why the representative of the estate 
should collect said share, except for the purpose of paying back the 
money to the debtor, equity will restrain the collection of such portion 
of the judgment, and order the amount credited on the judgment. 


Set-off in Equity. Demurrer. Decided by Judge CLARKE, 
Chambers. Randolph County. October, 1867. 


Moody bought of Stephen Royal land lot No. 337, 4th 
district of Calhoun county, giving him therefor his promis- 
sory notes for $375.00 and $700.00 respectively, dated 2d 
August, 1858, and due 1st January, 1859, and 1st January, 
1860, respectively, and at the same time gave Royal a mort- 
gage on the land to secure the payment of the notes. 

Stephen Royal died; his son Daniel administered on his 
estate. He died, and then Ellerbie became the administrator. 
The notes were not paid, and Ellerbie, as administrator, fore- 
closed the mortgage, procuring, without opposition, a judg- 
ment for about $1,664.00, principal and interest. 

George Morgan married one of Stephen Royal’s daughters, 
and was thereby entitled to one-third of Stephen Royal’s 
estate. He transferred his interest in said judgment, in 
writing, to Hood, on 7th January, 1861; and afterwards, on 
9th April, 1863, Hood, in writing, transferred said interest 
to Moody. ‘ 

There are no debts against the estate, or if there be any 
there is sufficient other property to pay them, and therefore 
there is no necessity for the administrator to sell this land 
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under the mortgage fi. fa. for the whole debt. It would 
work injury to Moody to sell his land for the whole debt, 
and in equity he is entitled to have the fi. fa. credited by the 
one-third due to him by this transfer. 

Upon this state of facts, Moody, by his bill, prayed to set 
off this third against the said judgment. 

Upon demurrer, the Court dismissed the bill. This is 
assigned as error. 


H. FrevDeER, for plaintiff in error. 


West Harris, represented by A. Hoop, for defendant in 
error. 


WALKER, J. 


Equity jurisdiction is established and allowed for the pro- 
tection and relief of parties, where, from any peculiar cir- 
cumstances, the operation of the general rules of law would 
be deficient in protecting from anticipated wrong or relieving 
for injuries done. Rev. Code, Sec. 3026. Is not the case 
here presented such as was contemplated by this section ? 
Are there not peculiar circumstances which entitle this-com- 
plainant to relief, and would not the operation of the general 
rules of law be deficient in protecting him from anticipated 
wrong? If so, then equity may entertain jurisdiction. 

1. As a general rule, Chancery will not interfere with the 
regular administration of an estate, according to the statutes 
applicable thereto. To authorize such interference, the facts 
must show a very clear case; there must exist a good reason 
for controlling the administrator, who is proceeding according 
to law, in the manner of discharging his duties. Having 
assumed the execution of the trust, and being responsible for 
the faithful performance of his duties, in general he should 
be permitted to collect and pay out the assets of the estate 
according to the rules prescribed by law. 

2. In the performance of his duties, however, it may occur 
that the rights of parties may require a departure from the 
ordinary routine; intervening equities, not reached by the 
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law, may present themselves; or sets-off of an equitable 
nature may exist or arise, of which Equity may take juris. 
diction. Rev. Code, Sec. 3084. “In cases of mutual credit, 
where there is knowledge on both sides of an existing debt 
due to one party and a credit by the other party, founded on 
and trusting to such debt as a means of payment, the law 
will so apply it.” Meriwether vs. Bird, 9th Ga. R., 597; 
see Ruckersville Bank vs. Hemphill, 7th Ga. R., 413; Jor- 
dan vs. Jordan, 12th Ga. R., 87. If the indebtedness of one 
be the foundation of the credit given to the other party, and 
which credit cannot be enforced at law, this may sustain a 
set-off in Equity, ib.; 2 Sto. Eq. Ju. See. 1436, 1436 a. and 
notes. 

3. Here the administrator has a judgment against the 
complainant ; there are no debts against the estate, and the 
administrator, when he collects the money on the judgment, 
must pay it over to the heirs at law, three in number. The 
complainant is the assignee of one of the heirs at law, and as 
such entitled to one-third of the money raised on the judg- 
ment. Such being the case, why should not this one-third 
be credited on the judgment? Why should the administra- 
tor collect the money out of the complainant merely to pay it 
back to him again? No good reason was suggested in the 
argument, and none occurs to us. The complainant is the 
equitable owner of one-third of the judgment, and asks that 
his portion may be entered satisfied. If the allegations in 
the bill be true, this should be done, and the Court should 
have enjoined the collection of this one-third until a trial 
may be had, and if there appear no reason to the contrary, 
have the judgment to that extent satisfied. Should it appear 
on a trial that the rights of other parties would make a dif- 
ferent decree proper, the Court will do what may be equitable 
under all the facts as they may then appear. Our judgment 
is based upon the allegations in the bill, which by the demur- 
rer are admitted to be true. 

Judgment reversed. 
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Tue ATLANTA AND West Pornt Rartroap Company, 
plaintiff in error, vs. Lovick P. Hopnert, defendant in 
error. 


1. By the statute a party is a competent witness; his credit is a question 
for the jury. 

2. A public meeting of the citizens of Troup county was held for the 
purpose of procuring from the land owners the right of way for the 
Atlanta and West Point Railroad Company from LaGrange to West 
Point ; agents of the company to procure such rights of way partici- 
pated in said meeting; speeches were made by one of the agents, by 
Judge Hill, and others, in which the speakers represented that the 
Railroad Company would make all crossings and bridges needed by the 
land owners through whose land the road might pass, and make a turn- 
out or private depot for those who might need them. The agents of 
the company adopted these representations of the public speakers, and 
a land owner, acting on these representations, and understanding that 
he was to have all these advantages, made a deed without any pecuniary 
consideration, conveying to the: Railroad Company the right of way 
through his land. The Railroad Company ran the road through his 
land a distance of two miles, and then refused to make any proper 
crossings, or bridges, or turn-outs, or depot, or in any way comply 
with the promises which were the consideration for making the deed. 
A bill was filed by the grantor to set aside the deed thus procured, on 
the ground that it was procured by frand, and to recover damages for 
the wrongful appropriation of his property by the Railroad Company: 
Held, that it was admissible to show the refusals of the company to 
comply with the promises made by the agents, as a ground for cancel- 
ling the deed ; and that the inducements held out in that meeting by 
the public speakers, under the facts of this case, were admissible for 
the same purpose. 


Equity. Charge of the Court, ete. Tried before Judge 
Warner. Troup Superior Court. May Term, 1867. 


Lovick P. Hopnetrt filed a bill in Equity against said 
Company, in Troup county, the substance of which is as 
follows : 

He owned certain lands in said county, (hereinafter de- 
scribed,) which he had for many years used as a farm and 
residence ; said company, a body corporate organized to run 
and keep a railroad from Atlanta to West Point, through its 
many agents, appointed for that purpose, begged and impor- 
tuned him to grant them the right of way for said road on 
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and along said plantation, and represented to him that by the 
erection of said road great good would come to the public, 
and especially to the farmers of said county, and that such 
grant could never injure or damage his plantation or lands, 
but would greatly benefit them; by said agents, it declared 
to him and the public, in public meetings called for the pur- 
pose, that it would never extend the road through said county 
unless the right of way was given to it. 

These representations were often repeated in public meet- 
ings, and private conversations, and letters purporting to be 
written by John P. King, the President of said company, 
were read, in which were such like representations roundly 
asserted to be true. 

The company, knowing that he was but little acquainted 
with such works, and that he had never lived near a railroad, 
intending and seeking thereby to deceive and defraud him, 
also, by its agents, distinctly stated to him, among many 
other false things, that if he would give them said right of 
way on and along his said lands, the road should be so run as 
not to injure his plantation nor destroy any of the conveni- 
ences of locomotion and cultivation which he then enjoyed. 

He then had good private roads from his houses and barns 
to his fields, which he had long enjoyed, and which were very 
valuable to him in traversing his plantation ; by their agents, 
they promised not to destroy or injure these ways, but make 
good crossings for them over their railroad, that his conveni- 
ences and advantages in this regard should in no wise be 
impaired. 

They said they would not divert the streams from their 
channels nor pond the water on his plantation ; they promised 
to build and grant to him a turn-out on said lands, by which 
he would have an extra car or private depot, where he could, 
at will, carry his cotton and other marketable produce, and 
load the car and send his produce to market, and be thereby 
relieved of the necessity of keeping a market wagon, and 
have other valuable conveniences, and that they would give 
him a free ticket over said road. They also represented that 
such grant would be a public-spirited act, etc. 
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Believing these representations, and trusting to these 
promises, he was induced to grant the right of way without 
any compensation in money, when the same was worth two 
thousand dollars. He made the deed, but all its recitals as 
to consideration paid him, are false. 

In 1853, the company ran its road over and through his 
plantation for about two miles in length, and in such a way 
as to completely divide his fields and cut off from his barns, 
étc., one hundred acres of his land which was in cultivation, 
and ran it directly across the road by which he had access to 
his fields, ete.; they threw up an embankment from nine to 
twelve feet high across said road, and made no crossing, and 
thus compelled him to travel around, a distance of five miles, 
with his wagons and hands in cultivating his lands and haul- 
ing in his produee, increasing his time and labor five-fold, 
(the distance by his old road being less than half a mile). 
By this a large part of his crop of 1853 rotted in his fields. 
By this the water was ponded, rendering portions of his 
Jand useless, and endangering the health of his negroes. 

They have broken all their promises, though often having 
recognized them, though he has often applied to the company 
for redress, etc., and now pretend they are under no obliga- 
tions to repair said mischief. He therefore charges that the 
deed was obtained by gross fraud. 

He prayed that King should answer his bill, for damages 
for the injury already sustained and for the cancellation of 


the deed, or that the company be required to repair the 


injury done in damages, and specifically perform their con- 
tract. 

The deed attached to his bill as an exhibit was in the 
usual form, dated the 4th of July, 1850, and so much of it 
as is necessary to understand this case, was in these words: 
“‘Witnesseth, that said Lovick P. Hodnett, for and in con- 
sideration of their running their contemplated railroad on 
and along his land, as well as in consideration of five dol- 
lars, etc., * * hath given, granted, bargained and 
sold, and doth by these presents give, grant, bargain and sell 
unto the said Atlanta and LaGrange Railroad Company, and 
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their successors and assigns, the right of way over which to 
pass at all times, by themselves, directors, officers, agents, 
servants and hirelings, in any manner they may think proper, 
and particularly for the purpose of running, erecting and 
establishing a railroad with double track and turn-outs, or 
single track or turn-outs, as may at all times be at the disere. 
tion of said company, pursuant to a charter of incorporation 
granted said company 27th December, 1847, and to this end 
the limits of said right of way shall extend in width one 
hundred feet on each side from the centre of the roadway of 
said railroad when completed, and to extend in length through 
the whole tract of land owned and claimed by said Hodnett, 
lying and being in said county, adjoining the lands of Poyth- 
ress, Henry Long and Shepherd G. Lane, whereon Hodnett 
now resides, running in such direction through said lands as 
said Atlanta and LaGrange Railroad Company by their 
agents, managers or workmen shall think best suited for the 
purpose of locating and establishing their said work, and 
connected with said right of way said company shall have 
the right to cut down and remove all such timbers or other 
growth on each side of said road as would by falling on or 
shading the same injure the rails or other parts of said road.” 

Tt also, in the habendum and tenendum clause, contained a 
provision that the deed should be void in case the road was 
not built on and over said lands. It was witnessed by Jesse 
McLendon and another. 

To this bill, John P. King, President of the company, 
filed an answer, substantially as follows: He was ignorant of 
the truth of most of the charges in the bill. The road runs 
through the lands of complainant, and he gave the right of 
way, as did many others from similar inducement, without 
being begged for it, but as he was informed and believed, 
voluntarily, and for no other consideration than that expressed 
in the deed ; that he supposes complainant to be as competent 
to judge of the effects of railroads running through the 
country or his lands as were his neighbors, with whom com- 
plainant co-operated in furnishing aid and inducements for 
building the road. 
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He did use arguments, and perhaps wrote letters, to im- 
press the people of Troup county with the importance of 
railroad facilities to their section of country, but gave no 
opinion which he did not honestly believe, and made no 
promise which had not been honestly performed. 

Complainant never made any complaint to him as Presi- 
dent, or to the Board of Directors, as such, of any injury, 
nor requested any compliance with a violated contract, until 
the commencement of this suit; had he done so, he (King) 
would have, without regard to legal obligation, made every 
effort to render the exercise of their rights as little as possible 
inconvenient to him. 

The extraordinary privileges and benefits claimed by com- 
plainant were too unreasonable to have been made or accepted 
without putting them in writing, and he did not believe they 
were promised by any authorized agent of the company ; 
there is no fact known to him, nor does he believe any fact 
exists, putting this deed on different ground from other volun- 
tary gifts of public-spirited citizens of Troup county. He 
has always been willing to give complainant the customary 
free ticket for a limited number of years, and to make con- 
venient and necessary crossings when not claimed at unreason- 
able places. He denied all fraud or deception and unauthor- 
ized injury to complainant by the company or its agents. He 
prays to be discharged, and that complainant pay the costs. 

Thus stood the pleadings in 1854. In 1857 it was agreed 
by the parties that Jesse McLendon should answer the bill, 
he being one of the directors of the company. 

He filed an answer, admitting that great efforts by speeches, 
arguments and conversations were made, to get the right of 
way gratis, that no money was paid to Hodnett for his grant, 
that the deed was as set forth, and was taken on the day of 
the public meeting and after it, that the road was built 
through Hodnett’s land in 1853, and extended across his 
farm perhaps over a mile but less than two miles in length, 
and that by all it was represented that the price of lands 
would be increased and other benefits would flow to the 
farmers of Troup county by building the road. 
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He answered that the two engineers of the company, Wm, 
F. Fannin, himself and Orville A. Bull, were the only per. 
sons authorized to act for the company; that Hodnett may 
have been approached by these, and was by himself asked 
for the right of way, and persuaded to give it, and not only 
freely gave the same, but was an active advocate, trying to 
induce others to do so. But he did not believe any one told 
Holdnett that the road would not damage his plantation or 
lands or destroy his conveniences of locomotion and cultiva- 
tion. It would be impossible to build a road without some 
injury to lands over which it passed, but that damage ig 
usually counterbalanced by the increased value of the lands, 
which was in this instance twenty-five per cent. 

He believed no authorized person ever stated that the road 
would not be built unless they got the right of way gratis; 
volunteer talkers may have said so. King’s letters only 
amounted to an undertaking to get up the stock to complete 
the road, if the citizens of Troup would give the right of 
way. He knew nothing of any representation by defendant 
or its agents that Hodnett’s roads should not be injured or 
destroyed, or that they would make crossings over the rail- 
road. Such promises, except as to necessary crossings and 
stock-gaps, would have been foolish, and he did not believe 
they were. made. The engineers and himself may have 
promised these necessary crossings and stock-gaps while they 
were building the road. 

He did not believe any promise was made not to pond the 
water; at the date of the deed, though experimental lines 
had been run, no one knew where the road would be made. 

He believed that the sole consideration for the deed from 
Hodnett, was to aid in the public and private good to flow 
from the road. He, as defendant’s agent, took the deed, and 
had no recollection of any promise or assurance to Hodnett, 
at that time or before, that in consideration of his gift the 
company would grant him any privilege whatever ; nothing 
was said about crossings, nor about disturbing the conveni- 
ences and privileges which Hodnett had before enjoyed, nor 
about building him a turn-out or granting him an extra car 
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or private depot, nor about a market wagon and team, nor 
about a free ticket. The facts were, that some time previous 
to the excution of the deed, at a public meeting of the citizens 
in LaGrange, Hodnett (and other land owners) had subscribed 
to a paper giving the right of way over their lands, and 
shortly afterwards he called on Hodnett for the deed, and he 
executed it without a word of objection or asking or receiving 
any promise or assurance at that time by any officer or agent 
of the company. 

It is admitted that one field and part of two others of said 
farm are separated from the houses, ete., by the railroad ; that 
the road crosses the old ways, and compelled Hodnett to go 
around to haul his crops home, but he could ford the creek 
and go to cultivate his crop without thus going round. 
About this want of a crossing, to save this circuitous route, 
Hodnett had complained, but demanded nothing but the 
crossing, (until this bill was filed,) so far as McLendon knew, 
and the company had promised nothing but this crossing, 
and that they would have made, but Hodnett would not 
have it at a proper place, but wished it where it would be 
very expensive, etc. 

And these promises were made after the deed, and mostly 
after the road was built, and as a matter of favor. The 
crossing which they proposed to make would have saved this 
hauling around, and would have been almost as convenient 
as at the place Hodnett wished it, but he would not have it 
unless at the place designated by himself. It is admitted 
that they have not given him any of the things he says they . 
promised, but all such promises are denied. All fraud and 
misrepresentation is denied. He insists for the company that 
the deed expresses the true contract, (except as to the pecu- 
niary consideration,) and prays judgment for costs. 

This case had been tried once, and a new trial ordered by 
the Supreme Court. (See 29th Ga. Rep., 466.) 

On this new trial, after the bill and answers had been 
read, complainant introduced Hiram Dennis, who testified as 
follows: I was in a public meeting of the citizens of this 
county in 1850, and Hodnett was there. I have forgotten 
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some things, but I recollect that Judge Hill spoke, and that 
McLendon was there. Hill spoke of the great advantages 
of railroads, and urged upon the citizens to give the right of 
way from LaGrange to West Point. 

At this point complainant proposed to prove what Judge 
Hill said the company would do. Defendant objected. The 
Court ruled that the declarations of the public speakers 
would not be binding on the railroad company unless made 
by its authorized agents, or adopted or ratified by them, and 
heard the testimony, and defendant excepted. 

Dennis then stated that McLendon and Fannin were the 
agents of the company for obtaining the right of way, and 
were both in the meeting when the speeches and declarations 
were made in regard to the right of way, and expressed no 
dissent, but proceeded to obtain signatures for the right of 
way for the road. McLendon was then acting for the road 
to get the right of way. Fannin spoke, and he and McLen- 
don each had a list for subscriptions. McLendon and Fannin 
made no objections as to what had been said by Hill. They 
asked for subscriptions. 

The speakers said the railroad would enhance the value of 
lands and save hauling, said the company would leave cross- 
ings and build bridges, so that we could get through fields as 
before. 

He did not hear them say anything about private depots. 
They said they spoke in behalf of the company. Hill said 
he had some letters, or a letter, from Judge King. Hill said 
that the railroad would be of. great advantage to the people 
of the country ; he said nothing as to depots or turn-outs, but 
that the company would make crossings and bridges. 

The witness then proceeded to show that the railroad 
divided Hodnett’s farm and caused extra hauling; that after 
the road was built Douglass had put up a bridge which was 
worthless, etc., and gave his estimate of damages done to 
Hodnett by the road. 

During this examination, the Court was requested to make 
complainant elect whether he would proceed for a recision of 
the contract or its enforcement. The Judge did so, saying 
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that, in his opinion, this was a bill for a recision of the con- 
tract on the ground of the alleged fraud in procuring the 
deed, and must be tried on that issue, and it was in that view 
alone the parol evidence was admissible. 

The complainant was then introduced, and testified that he 
made the deed on the day of the meeting, and got no money 
for it; the citizens were called together for a railroad meet- 
ing, and speeches were made. McLendon and Fannin said 
the railroad would not be built unless the right of way was 
given ; he did not recollect being there but once at a public 
railroad meeting before he made the deed; he was on the 
committee appointed by the meeting to get the right of way ; 
from his understanding of the speakers, he was to have a 
turn-out or platform, as he pleased, and a free ticket for him- 
self and family, without limit as to time. 

He was asked the value of such ticket and turn-out. 
Defendant objected. The objection was overruled, and defend- 
ant excepted. He then stated that the ticket would be worth 
$15.00 or $20.00 per annum; that he was to have the privi- 
lege of a car at the turn-out at which to load, (he was to ship 
wood, etc.,) and the turn-out was worth fifty dollars per year. 

While Douglass was laying the track, he said, “ Let me 
get through to West Point, and I will come back and fix 
your crossing all right.” 

This was objected to, but the Court allowed it because 
Douglass was proved to have been defendants’ engineer and 
agent. 

He testified that he would not have signed the deed with- 
out said promises made by the speakers, and the deed was 
made soon after the meeting, and McLendon as agent of the 
company took the deed. 

On cross-examination, he stated that all the sayings testified 
to as inducements to make the deed, were said by the speakers 
before the deed was executed, that nothing was said by the 
speakers as to him individually having a turn-out, the remarks 
were general ; the speakers said those who gave the right of 
way would get privileges and get their property enhanced in 
value, and he thought they said such would get free tickets ; 
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he understood Judge Hill to say that such would have a turn- 
out and car, that the citizens would have to load the car, 
Nothing was said about these things when he signed the 
deed. He also stated his damages, etc. ; that he was on the 
committee to get right of way, and promised to each one who 
gave it a turn-out and car, and most of the land owners to 
West Point gave it. 

Dr. R. A. T. Ripuey testified how bad was the way and 
what was the distance around after the road was built, ete,, 
and that he told Douglass of it, and he said something ahout 
a difficulty with Hodnett, and as soon as that was settled he 
would put up a bridge. This was allowed over the objection 
of defendant, and defendant excepted. He also stated that 
Judge Hill, in his speech, said something about free tickets, 
he thought; that Douglass built a poor bridge, and gave his 
opinion and reasons therefor as to the damage. 

Complainant examined also Mr. Greenwood and John 
Dennis as to the value of the right of way, and the inconye- 
niences and damages, and closed. 

The defendant offered no testimony. 

The Court charged the jury that if they should believe, 
from the evidence, that the deed from the plaintiff to the 
right of way through his land to defendant was procured by 
the false or fraudulent representations of defendant or its 
authorized agents before and at the time of its execution, 
and that the same would not have been executed by plaintiff 
to defendant but for such false and fraudulent representations 
made by defendant or its authorized agents, then they might 
find and decree that the deed be set aside and cancelled; but 
if they should believe from the evidence plaintiff voluntarily 
executed the deed to the right of way through his land, with- 
out any false or fraudulent representations made by the 
defendant or its authorized agents to induce him to do so, 
then they might find for the defendant; for in absence of 
fraud in the procurement of the deed, the deed itself was the 
highest evidence of the contract between the parties, and 
however hard it might operate upon the rights of plaintiff, 
he is bound by it, as Courts do not make contracts for parties. 
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Fraud must be proved and not presumed, without facts are 
proved from which fraud may be presumed. What facts (if 
any) have been established by the evidence from which fraud 
may be presumed in the procurement of the deed? Defend- 
ant’s answer, responsive to the bill, is evidence for it, and 
when the answer denies the fraud, no decree can be made 
against such denial, unless controverted by two witnesses, or 
one witness and other corroborating circumstances, The 
complainant is made a competent witness by statute, and it is 
for the jury to say what credit they will give to his evidence. 

In considering this branch of the case, such parts of 
defendants’ answer as are not directly responsive to the alle- 
gations in the bill or explanatory thereof, are not evidence 
for defendant. If the jury should believe from the evidence 
that the deed should be set aside for fraud, then they may 
assess the damages proved to have been sustained by plaintiff 
for the use and occupation of his land by defendant, and may 
also find the former value of the right of way through plain- 
tiff’s land for defendants’ road, and by their verdict confirm 
the defendants’ right of way over the plaintiff’s land, for it 
is the object of a Court of Equity, when it gets jurisdiction 
of a case, to do full and complete justice between the parties. 

The jury set aside the deed, and found for damuges 
$2,116.00, and found $1,000.00 for the right of way, and 
confirmed defendants’ right to the same. 

The defendant complains that the Court erred— 

Ist. In admitting the sayings of Judge Hill and the other 
speakers at the meeting in LaGrange. 

2d. In admitting the sayings or promises of Douglass. 

3d. In admitting evidence of the value of the free ticket 
and turn-out. 

4th. In charging that complainant could be counted as a 
full witness to overturn the answer. 

5th. In his charge as to proving fraud, in adding, “with- 
out facts are proved from which fraud may be presumed.” 
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6th. In charging that complainant could have a decree for 
the value of the right of way if they set the deed aside. 


A. W. Hammonp & Son, for plaintiff in error. 
B. H. Hix and B. H. Bieuam, for defendant in error, 


WALKER, J. 


While it is a general rule that a deed will not admit of 
parol stipulations being introduced into it, except in case of 
fraud, accident or mistake, (Logan vs. Bond, 13 Ga. R., 192,) 
yet the recital of the payment of the consideration may 
always be enquired into. Harwell vs. Fitts, 20 Ga. R., 723; 
Martin vs. Gordon, 24 Ga. R., 533. Fraud vitiates all con- 
tracts. Coffee vs. Newsom, 2 Kelly’s Rep., 442. Upon the 
trial of this case, the Court, at the instance of plaintiff in 
error, forced the plaintiff below to proceed for a recision of 
the contract, on the ground of fraud. The parol evidence 
admitted on the trial was for the purpose of showing that the 
deed for the right of way was obtained by fraud, and that 
complainant had sustained damages by the wrongful use of 
his land by the railroad company. The issue was fraud or 
no fraud, and that was a question for the jury. In determin- 
ing that question, it was their duty to pass upon all the evi- 
dence introduced before them. 

1. By the statute, the complainant is made a competent 
witness, his credit being for the jury. The Courts must 
consider and treat him as a witness, because the Legislature 
has said so. This is reason sufficient. 

2. Whether the consideration moving complainant to make 
the deed was public spirit, and a desire to enhance the value 
of his property, and that of his neighbors by securing the con- 
struction of the railroad, or the other inducements of a turn- 
out, bridges, crossings, free tickets, etc., was a question for the 

jury. It is very certain no money was paid. Doubtless com- 
plainant expected to be benefitted personally, or he would not 
have made the deed. If, as the jury have found, and there is 
testimony to sustain the finding, the representations were made, 
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as he swears, to induce him to make the deed, and he, acting 
on these representations, did make it, would it not be a fraud 
on Hodnett to permit the company to hold on to the deed and 
not comply with the promises made as to the inducements 
thereto? The company took possession of his property and 
have used it for about fifteen years, greatly to his damage, and 
claim they have a right to do so, notwithstanding the jury 
have found that the deed was procured by fraud. 

It is insisted, however, that the evidence proving that fraud 
should not have been admitted. The spirit of our legislation 
is not favorable to the exclusion of testimony. The course 
of legislation on this subject is in favor of opening all the 
avenues which lead to truth, and admit light from every pos- 
sible source, so as to enable the jury by their verdict indeed 
to speak the truth of the transaction. Take the facts of this 
case. A public meeting was called for the purpose of procur- 
ing the right of way; the agents of the railroad company 
appointed for the purpose of getting up rights of way, were 
in that meeting ; one of them made aspeech; Judge Hill, a 
man of great influence in the community, made a speech and 
read letters from Judge King, the President of the company ; 
the agents of the company proceeded in the meeting to obtain 
signatures for the right of way, each having a list of sub- 
scriptions, making no objections to the promises of~Judge 
Hill, but went on the same day and took the deed from com- 
plainant, with a full knowledge of the promises made by 
Judge Hill, and were the inducements which caused the com- 
plainant to make the deed, and then say that these represen- 
tations are not competent evidence! We do not so under- 
stand the rules of equity. The representations were made by 
those acting in behalf of the company, they caused the com- 
plainant to make “te deed, the company received the deed and 
enjoyed the benefits accruing under it, and insist that nothing 
shall be paid for it, notwithstanding the agents of the com- 
pany heard the promises made to the land holders, and knew 
that the deed was made on the faith of these representations. 
Under the circumstances, the speeches made in that meeting, 
and the inducements there held out to the people, were made 
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in effect by the agents of the company, for they were made 
in their presence, for the advancement of their undertaking; 
they were taking subscriptions and deeds for right of Way ; 
and thus in all the length and breadth of representations 
made by Judge Hill and others in the meeting, adopted and 
ratified them. as the representations of the agents themselves, 
The company having thus induced the complainant to convey 
the right of way, should have complied with the promises 
made ; or if the agents had no authority to bind the company, 
as they proposed to do, then the company should have repu- 
diated the action of its agents, and returned to the complain- 
ant the deed which he had made. Instead of doing this, how- 
ever, they hold on to the deed, make the road, stop up com- 
plainant’s passway to his farm, causing him to travel five 
miles, instead of one, to get to his fields, pond up the Water, 
make no bridge or crossing, or in fact do anything which 
they promised. Such conduct showed a disregard of the 
rights of the citizen, and ought to be visited with pretty heavy 
penalties. The jury, under the facts, gave a small verdict in 
favor of complainant, and the defendant should be well satis- 
fied that it is not considerably larger. I think the testimony 
would have well warranted a much larger verdict. One has 
no right to appropriate the land of another without his con- 
sent, and without compensation. When the company accepted 
the deed and took the complainant’s land, it should have paid 
him for it in the manner promised by its agents, or surren- 
dered up to him the land obtained from him by this fraud. 
Where the principal by subsequent approbation adopts the 
agent’s act, the act then becomes that of the principal, and 
this approbation will be inferred whenever the principal 
avails himself of any advantages to be derived from the trans- 
action. Hov. on Frauds, p. 145. In equity a corporation 
may be bound by a contract made on their behalf before they 
were fully constituted a corporate body, if they have had the 
benefit of it as a corporation ; thus an agreement made by the 
projectors of a railway company, on behalf of the projected 
company, was held to bind the corporation, they having 
enjoyed the benefits of it. Grant on Corp., p. 294, citing 
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Edwards vs. Grand J. R. R. Co., 7 Sim., 337; S.C. 1 My., 
&e., 650. 

But does a case so plain need any authority to sustain it ? 
The railroad company have a deed which the jury have found 
was procured by fraud. The eompany do not pretend that 
they ever paid a cent for it, except the locating of the road on 
the complainant’s property. It is not right that the company 
should keep the property and not pay for it. They refuse to 
pay as they contracted, then the jury did right to set aside 
the deed and award damages to the plaintiff for the wrongful 
use of his property. 

We approve of the direction given by the Court in relation 
to the right of way. The road needs the right of way, and as 
equity does complete justice, it was proper that the whole dis- 
pute should be settled by one decree ; and therefore the assess- 
ment by the jury of the damages for the right of way was 
right and proper. Equity having obtained jurisdiction, very 
properly retained it and settled the whole matter between the 
parties, so that there should be an end of litigation in rela- 
tion to this transaction. 

Judgment affirmed. 
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ABSENCE OF ATTORNEY. See Continuance, 1. 


ACTION. , 


Qui tam, how brought. See Pleading, 4, 5, 6. 
Trespass vi ef armis. See Pleading, 2. 


ADMINISTRATION OF ESTATES. 
When Equity interferes with. See Equity, 27. 
ADJOURNED COURTS. See Attorney, 4. 


AFFIDAVITS. 


Fx parte affidavits taken, subsequent to the granting of 
a certiorari, are inadmissible upon the hearing of the 
case before the Superior Court. Jfilam vs. Sproull.... 393 


AFFIDAVIT—Counter. See Jntruder on Land. 


“ As to Forgery. See Hjectment, 7,9. | 
a As to Lost Papers. See that title, 1. 
For Attachment. See Attachment. 

* Ne exeat. See Equity Practice, 1. 


AFFIRMANCE OF JUDGMENT. 


1, Only two Judges presiding, and they differing in 
opinion, nothing is decided in this case by the Su- 
preme Court. The judgment below is affirmed by 
force of the statute. Durrett et al. vs. Rucker & Has- 


OE, BR sos. oc ance casnsecerenessrinecsensacgeeas 272 
AGENT. See Evidence, 3; Equity Practice, 1. 
AGREEMENT OF COUNSEL. See Waiver, 1, 5, 6. 


ALIBI. 


1. Proof of an alibi of the alleged maker of a deed at 
.the time it bears date, is a mode of impeaching it ; 
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and such testimony is admissible for the purpose of 
satisfying the minds of the jury that the deed is a 
forgery. Doe, ex dem., Hollis et al. vs. Stevens, tenant, 


ALIEN ENEMY. See Judgments, 6. 
ALIMONY. 


1, Alimony is an allowance out of the husband’s estate 
for the support of the wife when living separately 
from him. When the verdict of the jury was in 
favor of a divorce, a vinculo matrimonii between the 
parties, and they further found for the plaintiff twelve 
thousand dollars: Held, that the legal effect of the 
verdict, under the Code, is to vest that sum in her as 
permanent alimony for her support and maintenance 
during her life only, according to her rank and con- 
dition in life. Odom vs. Odom......... ieitaatavat mney? 


ALLOWANCE. See Widow, 1, 2, 4. 
ALTERATION. See Promissory Notes, 1, 4. 
AMBIGUITY. See Evidence, 2. 
AMENDMENTS. 


1, New parties may be added to an original bill by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis, Adm’r, vs. Singleton & 
i sciiidvisavitencdackngcintbesante dninwldasitentniiniets 

2. After a verdict has been received and recorded, and 
the jury dispersed, it cannot be amended in matter of 
substance, either by what the jurors say they intended 
to find, or otherwise. Mullins vs. Christopher.......... 


3. All misnomers in judicial proceedings on the civil 
side of the Court, are amendable, without working 
unnecessary delay. . Haines vs, CUrry...ceecceeeececeeees 


pen 


. A mistake of tie clerk in copying a declaration, 
shall work no injury to a party, when, by amendment, 
justice may be promoted. J6. 


APPEALS. 


1. Upon a petition to establish a copy of a lost promis- 
sory note, and issue joined as to the making of the 
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note, the parties are entitled to a trial by a petit jury, 
with a right to appeal to a special jury. ‘This right 
may be waived by consent, and the case submitted in 
the first instance to a special jury. If the case be 
submitted to a special jury, the parties have no right 
to appeal. Rutland vs. Hathorn.........c.ccsscccseseceees 
9, A defendant at common law, against whom a judg- 
ment was rendered, and also against his surety on 
‘ bond given to dissolve a garnishment, entered an ap- 
peal, giving as his sole security the same person who 
signed as his security on the bond to dissolve the 
garnishment, and against whom judgment had already 
been obtained. On motion, made at the trial term, 
on the appeal, the Court dismissed the appeal, hold- 
ing that no security had been given, and none could 
then be given: Held, that the decision was right. 


The Eufaula Home Ins. Co. vs. Plant & Cubbedge...... 
See Practice in Supreme Court, 3. 


APPRENTICE. See Minors, 1. 
ARREST OF JUDGMENT. See Judgments, 6. 
ASSENT. See Waiver. 


ATTACHMENT. 


1. The allegation in an affidavit that “the said Kennon 
& Klink are removing their property, to be removed 
beyond the limits of this State, and that John F. 
Klink is absconding,” is a substantial compliance with 
our attachment laws, which are now to be liberally 
construed. Kennon & Klink vs. Evans, Gardner & 
Ds. xavsidsvecusagacehisntedes euesegsetetieeterniee dane amennnnne 

2. That the affidavit contains two grounds on which the 
attachment issues, instead of one, is not a good objec- 
tion to the attachment. Ibid. 

3. Attachments, though not directed to special bailiffs of 
County-Courts, by name, when served by: them, re- 
turnable to the Superior Courts, will be sustained as 
legal. J. UM. & R. W. Wade & Co. vs. Stoutt......0000.. 

4, An officer of one county may issue an attachment re- 
turnable to the Courts of another. Cow vs. Felder, 
DEN 05 cicecaniccvinnsienennitinkcsauiaaieserindaals 

5, An Executor de son tort, who is removing the assets 
of the deceased out of the county, is liable to be at- 
tached and the assets levied on. Jd. 
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ATTACHMENT IN EQUITY PRACTICE, 


1. A Court of Equity will enforce obedience to its orders 
by attachment. Howard vs. Durand........ ‘.c sanonnanlan 


2. The action of the Superior Courts in punishing par- 
ties for contempt, will not be controlled, except they 
abuse their discretion. 0. 

3. In some cases the punishment of a party for a con- 
tempt is a remedial proceeding, to which the opposite 
party is entitled, though it may not be necessary for 
the vindication of the authority of the Court. In 
such a case if the Court below fail to give the party 
his rights, this Court will correct the error, and grant 
the party that relief to which he is entitled. 0d. 

4, When a party consents to the violation of an injunc- 
tion granted at his instance, and takes upon himself 
the management of the case, he cannot subsequently 
have the opposite party punished for such violation. 
A Court of Equity will not lend its punitive powers 
to one party, to coerce the opposite party into the 
making of new stipulations to which he had never 
agreed; nor, under pretence of punishing for breach 
of an injunction, attempt to enforce a contract made 
subsequent to its sanction. Equity will enforce the 
rights of parties, and those who invoke its aid should 
not by contract render nugatory its processes. 6. 


ATTORNEYS. 


1. When the leading or controlling counsel, especially if 
he theretofore conducted the case on trial, (although 
his name does not appear on the Judge’s docket, and 
notwithstanding he was not directly employed by the 
party whom he represented,) is absent by leave of the 
Court, the case should not be tried without the con- 
sent of the suitor. Summerlin vs. Dent et al............ 

2. A judgment regularly entered up, upon an acknowl- 
edgment of service and confession of judgment by an 
attorney at law, is not void, but only voidable, and 
that upon clear and decisive proof that such attorney 
at law acted without any authority in the premises for 
the party (whom) he represented. Dobbins vs. Dupree, 

3. No warrant of attorney being required by the laws 
of this State or the practice of its Courts, to entitle 
an attorney at law to appear for a party litigant, the 
strong presumption from his appearance is that he was 

authorized. Ibid. 
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4, When at a regular term of the Superior Court, held 
in the month of May, the Court, not being able to get 
through with the business on the dockets, adjourned 
the Court over to the third Monday in August there- 
after in due form of law: Held, that parties and their 
attorneys having business in that Court, were bound, 
at their peril, to take notice of the meeting and ad- 
journments thereof, and that this Court will not con- 
trol the discretion of the Court below in refusing to 
reinstate a case dismissed for want of prosecution at 
the adjourned term of the Court, upon the statement 
of the plaintiffs’ attorney that he had no knowledge 
of such adjourned term of the Court: Rawson vs. 
NONE 6 Shine isvenndide ecsessersesindemeadeniaemeneeeee 

5. In an action for a tort, the parties cannot, by a settle- 
ment between themselves, defeat any lien or claim 
which the attorney may have under a contract with 
his client, of which the opposite party had notice prior 
to the consummation of such settlement. The mere 
fact that an attorney appears in the cause is not such 
notice. The party must have notice of the claim 
under a special contract to affect him. Gray et al. vs. 
CIR as octsicverieesrasiisens xtusiiinnineseamammmnias 

6. If an attorney have a lien by special contract, the 
Court, in a case of tort, should not direct a verdict to 
be taken for the value of the attorney’s services, but 
should send the case to the jury upon the merits, as 
between plaintiff and defendant, and if the verdict be 
sufficiently large, the attorney can be paid thereby, 
otherwise not. Whether the defendant in such a case 
shall pay the fees of an attorney for the plaintiff, must 
depend upon the recovery by the plaintiff in the trial 
upon the merits of the cause sued on. JO. 


AUTRE FOIS ACQUIT, Ere. 
See Criminal Law, 10, 11, 12, 13. 


BAIL. 


1. A Justice, before issuing an order for bail in an action 
for slander, need not hear evidence pro and con, but 
should so far examine the pleadings and other matters 
connected with the suit, as to enable him to fix the 
amount of bail. Newton and McCullough vs. Bailey.. 

2. The Court, on the trial of scire facias against the 
bail, cannot enquire whether the amount of the bond 
was onerous. Ibid. 


689 


180 











690 . INDEX. 


- 3. The Court, during the process of the suit for slander, 
could reduce the amount of bail upon defendant’s ap- 
plication. Ibid. 


4. Though the bond be not technically formal, if the 
recitals in it sufficiently show that it was taken as the 
bail bond in that case, the security can take nothing 
by this informality. Ibid. 


5. To fix bail, theca. sa. may be returned before the 
next term after it was issued. Ibid. 


6. Where a bail-bond was taken by the Sheriff, in a 
civil suit, payable to the plaintiff, conditioned that if 
the principal defendant shall well and truly pay and 
satisfy the condemnation of the Court, or render his 
body to prison in execution of the same, in terms of 
the law, in such cases made and provided, and upon 
failure thereof H. W. A., his security, shall do it for 
him: Held, that such a bail-bond was good and valid 
under the laws of this State. Scott vs. Russell é: Al- 


BAILEE. See Common Carriers. 


BAILIFFS OF COUNTY-COURTS. 


1. Special Bailiffs, created by the County-Court Act, are 
substantially in their duties and powers Constables. 
Attachments, though not directed to them by name, 
when served by them, returnable to the Superior 
Court, will be sustained as legal. Wade & Co. vs. 
id eiiiinicnrienkinsiecapandetuaea inten Mastecsesquiaciae 95 


BASTARDS. See Minors, 2, 3, 4. 


BONDS. 


Bond, Appeal. See that title, 1 

Bond of Indemnity, 4. 

Bonds, Lost. See Lost Papers, 1 

Bond, Breach of. See Condition Precedent, 2 


CARRIERS. See Common Carriers. 
CA. SA. 


1. To fix bail, the ca. sa. may be returned before the 
next term her it was issued. Newton and MeCul- 
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TE EEE, ssciccnenwinne :osxvenioninunnils | eon 885 
SE SEPA PR NES PEON «conve p osccvecnsoaessncdsesieeuns hth §t- .8 c cee 586 
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TucKER vs. Davis & POTTER, ........-+s0++000- | peek 497 
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Wricut vs. THE Ga. R. R. & Bankine Co.,.34th $6 %6  creccsseceseceees 444 
CAVEAT. See Wills, 1, 3. 
CERTIORARI. 

1. Certiorari from a decision of a County-Judge, must 

be sued out within ten days from the decision, and 

not afterwards, that being the time prescribed therefor 

in the act organizing the County-Courts. Robin vs. 

TE Fass cnicceseccnispsenscigisnsiantiaianisaa ae 
2. A substantial compliance with section 3967 of the 

Code, requiring written notice of the sanction of a 

writ of certiorari, and the time and place of hearing, 

is sufficient. Milam vs. Sproull......cccscecseeeeeeeeeees . 393 
3. The object of giving the notice is to enable the party 

notified to take steps necessary for his defence. Ibid. 
4. Ex parte affidavits, taken subsequent to the granting 

of a certiorari, are inadmissible upon the hearing of 

the case before the Superior Court. Ibid. 
5. When a certiorari is applied for under the provisions 

of the Code which does not require the sanction of a 

Judge, a notice to the adverse party that a petition for 
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a writ of certiorari has been filed in the Clerk’s office 
of the Superior Court, for the removal of the case from 
a Justice’s Court to the Superior Court, will be suffi- 
gent. Prices 00. Mienr0@escissecissiseccccsccceccvecetersavs 523 


CESTUI QUE TRUST. See Mortgage, 6. 
CHANCERY. See Equity. 


CHARGE OF THE COURT. 


1. A charge unauthorized by the evidence is good ground 
for a new trial. Wall vs. McCrary.........s.ccesecesves. . 56 


2. Where a defendant is indicted and put upon his trial 
for the crime of murder, it is the duty of the Court 
to give in charge to the jury the law defining that 
offence ; and, if the evidence shall authorize it, but 
not otherwise, also to give in charge to the jury the 
law defining the inferior grades of homicide less than 
murder, as declared by thé Code of this State. Wash- 
tapjten 00. ThE MGs .ieveescnsisriieniitiivcwdemnates 22 


3. When the defendant is indicted as the actor, or abso- 
lute perpetrator of the crime of murder under the 
Code, it is error in the Court to charge the jury, that 
they can find him guilty as principal in the second 
degree ; but on the trial of a defendant so indicted, if 
the evidence shall authorize it, the Court may charge 
the jury that if they believe from the evidence that it 
was the intention of the parties engaged in a common 
difficulty, to do an unlawful act, and the defendant in 
the prosecution of that intention committed the homi- 
cide upon the deceased ; or if they should believe from 
the evidence that the homicide was committed upon 
the deceased by either of the parties engaged in the 
prosecution of that common intention, then they might 
find him guilty. Ibid. 


4, When the Court charged the jury on the trial of a 
defendant for having and carrying about his person a 
concealed pistol, “that if the prisoner had a pistol, 
and it was in Dr. Paris’ during the morning, he was 
guilty, and they must so find him”: Held, that this 
charge of the Court was error. Washington vs. The 
Tis ns 3ktien cgtastnicbinenieinendnaiioiaeensgemessenieeaa 242 


5. A charge not warranted by the facts should not be 
given to the jury. Lewis, Sup’t, vs. Whidbee.......... 371 
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6. UC. & B. drew a special draft in favor of M. B., on 
C. & G., “against 172 bales of eotton, the title of 
whieh is conveyed to M. B., and is consigned to you, 
(C. & G.,) subject to the payment of this draft.” C, 
& G. accepted the draft. Upon a suit by the payee, 
against the drawers, the Court charged the jury, that 
“under this contract, the plaintiff had a right to take 
control of the cotton consigned to C. & G., and take it 
out of their possession”: Held, that this charge was 
wrong. Calhoun & Beddingfield vs. The Manufactu- 
rend analy OF TI s ire cnisce verneessnasincestecuscetadag 410 


7. When the Court charged the jury upon the trial of 
an issue as to the truth of plaintiff’s affidavit in sueing 
out an attachment, “that if they believed from the 
testimony that the defendants were not about to re- 
move beyond the limits of the county on the 14th 
day of December, 1866, the day on which said attach- 
ment was sued out, then they must find the issue in 
favor of the defendants”: Held, that although the 
charge of the Court was too stringent in confining the 
enquiry of the jury to the precise day on which the 
attachment was sued out, yet, the verdict being right 
under the evidence contained in the record, a new trial 
will not be granted for that error in the charge of the 
Court. Louis Stix & Co. vs. S. Pump & Co....0e...00 526 


8. The Court is not bound to give in charge a general 
proposition, though it be the law, unless it be appli- 
cable to the facts of the case; and if such general 
charge be requested, he may modify or add to it so as 
to make it pertinent to the facts and the issues to be 
tried. Southern Express Company vs. Newby........: 635 


9. Although the charge of the Court may not be techni- 
cally accurate, yet if in effect he has submitted to the 
jury the legal rules which should control their finding, 
and it appears from the whole case that justice has 
been done, a new trial should not be granted. Ter- 
ante 0b. DT ao vsccnsnsinianieniecnenn eaoinnisne ponaparanens 648 


COMMON CARRIERS. 


1. A common carrier, according to the laws of this 
State, cannot limit his legal liability as such, imposed 
upon him by that law, by any notice given either by 
publication or by entry on receipts given for the goods 
or tickets sold; but he may make an express contract 
with the shipper of the goods, which may be proved 
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outside of the receipt given therefor, and will then be 
governed thereby. Z'he Southern Express Company 
ey RAR, SUMMER wed asccccccsss, conte sinedseneaernanelekeaen 532 
9, An Express Company which pursues continuously, 
for any period of time, the business of transporting 
oods, packages, etc., is a common carrier ; and in case 
of the loss of the goods, ete., the presumption of law 
is against it, and no excuse will avail it unless the loss 
was occasioned by the act of God or the public ene- 
mies of the State. Southern Express Co. vs. Newby.. 635 


3. The responsibility of the carrier commences with the 
delivery of the goods to himself or agent at the place 
where he is accustomed or agrees to receive them. 
And if the agent agrees to receive them at the depot, 
where they are at the time, the liability as a common 
carrier begins. Ibid. 


4, When the Southern Express Company gave a receipt, 
acknowledging the delivery of certain goods “to be 
forwarded,’ and expressing in the receipt that the 
company would not be liable for any loss from any 
cause whatever, except for fraud or gross negligence, 
and that when the value of the property was not 
specified in the receipt, the company would not be 
liable for a sum exceeding fifty dollars for each pack- 
age: Held, that the receipt is evidence only of the 
reception of the goods by the company for the pur- 
poses therein specified, and is not evidence of an- 
express contract: Held, also, that such an express 
contract as is contemplated by the Revised Code, See. 
2042, cannot be proved in this way ; and the giving. 
of the receipt and the acceptance of it by the shipper, 
do not relieve the company from the liability imposed 
by the law upon common carriers. bid. 

5. The liability of the carrier commences when he re- 
ceives the goods; and if they be lost, he must show 
such facts as will relieve him from liability, or he will 
be held responsible. Ibid. 


CONCEALED WEAPONS. See Criminal Law, 6, 7. 
CONDITION PRECEDENT. 


1, Suit was brought on a policy of insurance obligating 
the insurance company to pay a certain sum “ within 
sixty days after due notice and proof of the death of” 
the assured: Held, that allegation and proof of such 
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notice and death are conditions precedent to a recoy- 
ery on such policy. Jackson & Jackson, Executors, 
vs. The Southern Mutual Life Insurance Company...... 429 


2. When a bond of indemnity is given against the pay- 
ment of money due on the outstanding debts of a 
mercantile firm, the plaintiff must show some loss or 
damage sustained by the actual payment of the money 
due upon such debts, or that which the law considers 
equivalent to an actual payment thereof, in order to 
constitute a breach of the bond. The existence of a 
mere legal liability to pay such debts is not sufficient. 
Fier 000; DORs 01 0008 ciisessnserancinencigpieaniaaal 562 


CONDONATION. 


1. Condonation is a conditional forgiveness of all ante- 
cedent guilt. After a reconciliation, fresh acts of 
cruelty will revive acts of cruelty and also of adul- 
tery. Condonation is not so readily presumed against 
the wife as the husband. Knowledge of the guilt of 
the husband, and forgiveness by the wife, are not 
legally to be presumed, but must be clearly and dis- 
tinctly proved, in order to bar the action. Odom vs, 
TE OE AEP eT 286 


CONFEDERATE CURRENCY, Etc. 
See Ordinance of 1865. 


CONFESSION OF JUDGMENT. 
See Attorneys, 2, 3, 4. 
e CONSENT. See Waiver. 


CONSTITUTIONAL LAW. 
See Retroactive Legislation. 


CONSTRUCTION OF CONTRACTS. 
See Contracts. 


CONSTRUCTION OF STATUTES. 
See Retroactive Legislation and Attachments. 


CONTEMPTS. 


1. The action of the Superior Courts in punishing a 
party for a contempt, will not be controlled, except 
they abuse their discretion. Howard as. Durand...... 346 





a 
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- 9. In some cases, the punishment of a party for a con- 
tempt is a remedial proceeding, to which the opposite 
party is entitled, though it may not be necessary for 
the vindication of the authority of the Court. Ibid. 


3, In such a case, if the Court below fail to give the 
party his rights, this Court will correct the error, and 
grant the party that relief to which he is entitled. 
Ibid. 


4, A Court of Equity will not lend its punitive powers 
to one party, to coerce the opposite party into the 
making of new stipulations to which he had never 
agreed ; nor under pretence of punishing for breach 
of an injunction, attempt to enforce a contract made 
subsequent to its sanction. Ibid. 


CONTINUANCES. 


When the leading or controlling counsel, especially if 
he theretofore conducted the case on trial, (although 
his name does not appear on the Judge’s docket, and 
notwithstanding he was not directly employed by the 
party whom he represented,) is absent by leave of the 
Court, the case should not be tried without the con- 
sent of the suitor. Summerlin vs. Dent e€ dl........00 54 


— 


2, This Court will not control the discretion of the 
Court below in refusing to continue a case, when the 
party applying therefor fails to state any material fact 
which he expects to prove by the witness whose evi- 
dence he seeks to obtain, applicable to the issue on the 
trial before the Court. Louis Stix & Co. vs. S. Pump 


3. All misnomers in judicial proceedings on the civil 
side of the Court are amendable, without working un- 
necessary delay. Haines vs. CUurry....c.-scesecsecsceeees 602 


4, An amendment of the pleadings is no cause for a con- 
tinuance, unless the opposite party is surprised thereby 
and less prepared for trial in consequence thereof. Z0. 


5, A mistake of the Clerk in copying a declaration, 
shall work no injury to a party, when, by amendment, 
justice may be promoted. Therefore, when the Clerk, 
in copying a declaration, inadvertently changed the 
order of the initials of the name of a party to a copy 
note sued on, such mistake is no ground for dismissing 
or continuing the case. Ibid. 


45 





698 INDEX. 
CONTRACTS. 


1. When ote party seeks to recover damages for the 
violation of a contract, the other party may show that 
plaintiff has not complied with his obligations under 
the contract, and, in good conscience, is liable to de- 
fondant... Walaamns. 00. Wate .c0s060cncsssccnesensccntousy 454 


2. The well established rule of law is, that parol evi- 
dence is inadmissible to add to, take from, or vary a 
? written eontract. Ibid. 





3. The construction of an unimpeached written contract is 
a question for the Court, whose duty it is to ascertain 
the intention of the’ parties, if possible, and enforce 
the contract according to its terms and stipulations. 
Ibid. 


4, When a mere bond of indemnity is given against the 
payment of money due on-the outstanding debts of a 
mercantile firm, the plaintiff must show some loss or 
damage sustained by the actual payment of the money 
due upon such debts, or that which the law considers 
equivalent to an actual payment thereof, in order to 
constitute a breach of the bond. The existence of a 
mere legal Kability to pay such debts is not sufficient. 
CRS DE: UNI vcs acess cevcians ceoknissabeeabingnapecstiea 562 


5. A party, at the request of the maker of a promissory 
note, took it up from the payee, and the purchaser 
claimed a balance to be due thereon ; and in consid- 
eration that the holder would not attach the property 
of the maker, and would permit him to move out of 
the State, a third party signed the note as surety. 

‘ Suit was brought on the note against this surety, and 
the Court below decided that the note sued on did not 
contain such a promise in writing as would be bind- 
ing under the statute of frauds, and non-suited the 
plaintiff: Held, this was error. Green vs. Collins..... 581 


6. A promissory note given to suppress a prosecution 


for felony, is void. Brown vs, Padgett. ....cesseceeeeeeee 60S 
7. Misrepresentation of a material fact made by mistake 
and innocently, and acted on by the opposite party, 


constitutes Iegal fraud, and the injured party may be 
relieved from the consequences of such misrepresenta- 
tiem, Fwtens 08 FAW. -cxssdeorcernctatessansconeeennins 648 


8. No particular form of words is necessary to consti- 
tute a warranty. Ibid. 
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9, To make an affirmation at the time of sale a war- 
ranty, it must appear to have been so intended, and 
not to have been a mere expression of opinion. An 
affirmation of the soundness of a horse, made bona 

at the time of sale, does not necessarily amount 
to a warranty ; whether the words used amount to a 
warranty or not, is a question for the jury, under the 
rules of law applicable to the case. Ibid. 


10. When a party warrants the soundness of a horse, he 
is liable on his warranty, if the horse be unsound, 
whether at the time.the warranty was made, he knew 
of the unsoundness or not. Ibid. 


11. A party on the first day of April, 1863, received a 
bill of sale, conveying to him with warranty of title, 
a negro slave then residing in Georgia, and who had 
been for three months previous thereto, and in consid- 
eration thereof, gave a promissory note for $1,200.00. 
Suit was brought on the note, and a recovery had: 
Held, that the recovery was right. Cobb vs. Battle, 
34th Ga. R., 483, in principle, covers this case. Has- 
lett vs. Harris, 632; N. H. 8S. Man’fg Co. vs. Dykes... 


As to Guaranty, see that title. 
CONVERSION. See Railroads. 


CONVEYANCING. 


1. When a tenant-for-life in land, holding under the will 
of her deceased husband, conveyed the entire estate in 
fee simple, by deed of bargain and sale, prior to the 
adoption of the Code: Held, that by the common law 
of force in this State, she forfeited her life-estate in 
the land, and gave to the remainder-men the right of 
entry thereon; and that the purchaser of the entire 
estate, and those claiming under him, holding posses- 
sion thereof under color of paper title for seven years 
from the date of such sale, will be protected by the 
statute of limitations against the remainder-men, al- 
though seven years had not elapsed from the death of 
the tenant-for-life. King vs, Leeves....ssssseeeveereseees 

2. At common law, a feoffment, fine, or common recov- 
ery, by a life-tenant, forfeited the estate to the next 
taker. (Walker, J.) bid. 


3. A bargain and sale, or lease and release of the fee by 
a tenant-for-life, did not work a forfeiture, but the 
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bargainee or releasee took such interest as the life- 
tenant had a right to sell. (Walker, J.) Ibid. 


4, The old doctrine of forfeiture by alienation of a 
greater estate than that owned and possessed by the 
tenant, was never incorporated into nor became a part 
of the law of this State. If a tenant-for-life forfeit 
his estate to the remainder-man by alienation, the 
remainder-man then has two titles—the one by for- 
feiture and the other in remainder—and he may en- 
force either at his option, within the time prescribed 
by the statute of limitations. He may be barred as 
to one title, and yet recover upon the other. (Wal- 
ker, J.) Ibid. 


. Where a decree, for a specific performance, is a link 
in a chain of title, it must be considered as if it were 
a deed from the party required to make a deed. Doe, 
ex dem., etc., v8. Roe, cas ejector, CbC.+.++.+eeerereeeeeserens 


or 


COSTS. 


Oa ’ . ° Held, also, that the jury 
should not have found a general verdict for the de- 
fendant, even under section 3023 Revised Code, 
because the costs should be paid by defendant, not- 
withstanding the death or destruction of the property 
pending the litigation. Burts, Adm’r, vs. Duncan et al, 


CRIMINAL LAW. 


. Unless there be great superiority in physical strength 
of an assailant, who strikes another a blow with his 
fist, or ill-health in the assailed at the time, or other 
circumstance producing relatively great inequality be- 
tween them in combat, the assailed cannot. justifiably 
resent the blow by stabbing the assailant. Floyd vs. 
FT cssctsverins: soistenninnsmingtvexieivinenoct 


2. The general rule is, that whether the stabbing is in 
self-defence depends on the nature and violence of the 
assault made on him who stabs. bid. 


3. Where a defendant is indicted and put upon his trial 
for the crime of murder, it is the duty of the Court to 


charge the jury the law defining that offence ; and if 


the evidence shall authorize it, but not otherwise, also 
to give in charge to the jury the law defining the infe- 
rior grades of homicide less than murder, as declared 
by the Code of this State. Washington vs. The State. 
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4, When a defendant is indicted as the actor or absolute 
perpetrator of the crime of murder under the Code, it 
is error in the Court to charge the jury that they can 
find him guilty as principal in the second degree; but 
on the trial of a defendant so indicted, if the evidence 
shall authorize it, the Court may charge the jury, that 
if they believe from the evidence that it was the inten- 
tion of the parties engaged in a common difficulty to 
do an unlawful act, and the defendant, in the prosecu- 
tion of that intention, committed the homicide upon 
the deceased ; or if they should believe from the evi- 
dence, that the homicide was committed upon the 
deceased by either of the parties engaged in the 
prosecution of that common intention, then they might 
find him guilty. Ibid. 


5. When a verdict is found against a defendant of 
“guilty of murder as principal in the second degree,” 
when he is indicted as the absolute actor and perpetra- 
tor of the crime, the verdict does not speak the truth 
as to the,issue formed upon the indictment, and is 
error. Ibid. 


6. When a defendant is indicted for having or carrying 
‘ concealed weapons at a particular time and place, it is 
not competent for him to introduce evidence upon the 
trial, to prove that it was his general habit to carry his 
weapon about his person, openly exposed to view. 
Washington 06, Pie Bitte. ....0scccvcscsceesesascessesecnses 


7. When the Court charged the jury on the trial of a 
defendant for having and carrying about his person a 
concealed pistol, “that if the prisoner had a pistol, and 
it was in Dr. Paris’s during the morning, he was 
guilty, and they must so find him:” Held, that this 
charge of the Court was error. Ibid. 


8. To constitute a house a disorderly house in law, the 
noises, etc., must be ordinary and usual, or common, 
and the disturbance must be general, and not of only 
one person in a thickly settled neighborhood. Palfus 
06. FAO MAB inicgsrcedsccoroecscrepnesansetecdannindeennaepiyis 

9. Judgment reversed, because the verdict is strongly 
and decidedly against the evidence. Jones vs. T'he 
BN as xniscucatevessvnnengidedressanuieiaiveseceanaeiints 

10. It was a maxim of the common-law, that a man 
shall not twice be put in jeopardy for the same offence. 
Black vs. The State of Georgid......ccsccceseseecvceecves 
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11. The plea of autre fois acquit is good only when the 
acquittal was on a sufficient indictment. bid. 


12. The rule to determine whether an indictment is suf- 
ficient to sustain a conviction is, would the judgment 
be arrested if the defendant were found guilty. If it 
would, a verdict of not guilty under it would be no 
protection ; otherwise it would be. bid. 


13. Where a verdict of not guilty was rendered in favor 
of a party, though under a decision of the Court that 
the indictment under which it is rendered is too defect- 
ive to admit testimony to be given in to convict the 
party ; yet if that decision is wrong, and in fact a con- 
viction could have been maintained under the indict- 
ment, such verdict and judgment, when pleaded, will 
protect the party against a subsequent conviction for 
the same offence. Ibid. 


14. According to the decision of this Court in the case 
of William Gibson, a free person of color, vs. The 
State, decided at the December Term, 1866, the Supe- 
rior Courts of this State, prior to the Act of 17th 
March, 1866, did not have jurisdiction for the trial of 
a free person of color charged with the offence of “lar- 
ceny after a trust delegated,” committed on the 4th of 
December, 1865. Gibbons, alias Bently vs. The State, 


CRUELTY. 


1. Legal cruelty, which authorizes a divorce under the 
Code, may be defined to be such conduct on the part 
of the husband as will endanger the life, limb or health 
of the wife, or create a reasonable apprehension of 
bodily hurt, so as to render cohabitation unsafe. Odom 
Ci Ted ccevittugiegacihing pinterteininmnmmanigsattnean 


2. Condonation is a conditional forgiveness of all ante- 
cedent guilt. After a reconciliation, fresh acts of 
cruelty will revive acts of cruelty, and also of adul- 
tery. Condonation is not so readily presumed against 
the wife as the husband. Knowledge of the guilt of 
the husband and forgiveness by the wife, are not 
legally to be presumed, but must be clearly and dis- 
tinctly proved, in order to bar her action. Ibid. 


DAMAGES, 


1, If a railroad company carry off a slave without the 


written permission of his owner, overseer or employer, 
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though the slave be in company with a thief who had 
stolen him, the company will be liable. Brown vs. 
The South-Western Railroad Company..........-++s0000 


©. Where the owner reclaims his slave, carried off as 


above stated, the measure of damages is not only the 
hire of the slave for the time he was absent, with in- 
terest added, but in addition thereto, such reasonable 
and necessary expenses as he may have incurred in 
reclaiming the slave. Ibid. 


3, The cause of action having occurred in this case 


before the Code went into effect, the plaintiff is not 
entitled to double the damages sustained, as provided 
for by section 2982 of the Code. Ibid. 


DECLARATION OF PARTY. See Res Gest. 


DEEDS. See Conveyancing. 
DEL CREDERE AGENT. See Evidence, 3. 


DISCRETION. 


Discretion of the Chancellor. See Equity, 1, 13, 20, 
23, 24; Equity Practice,—1, 2, 5. See Injunction, 1. 

Discretion of the Judge. See New Trial, 9, 16, 17, 
18, 19. 


Discretion of Juries. See New Trial, 16. 
DISORDERLY HOUSE. See Criminal Law, 8. 


‘ DISTRIBUTION OF DEBTORS’ ASSETS. 


1. In a creditor’s bill, others, not parties, may come in 


after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and participate in 
a fund to which they may be entitled, according to the 
principles of equity. Martin & Yates vs. Tidwell & 


De ctneistadld:sanrnnivttiicalnteaoniia ain 


DISTRIBUTION OF ESTATES. 


. In December, 1864, Ralston died intestate, leaving a 


widow and three minor children as his heirs-at-law. 
In March, 1865, one of the children died, and in 
April, 1866, another of the children died, leaving the 
widow and the other surviving child as their heirs-at- 
law. The property of Ralston, the first decedent, 
remained in the possession of Thornton, his adminis- 
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trator. In February, 1867, the widow intermarried 
with Bozeman. Ona bill being filed by Thornton, 

. the administrator of Ralston, for direction: Held, that 
the widow was entitled to inherit one-half of the 
estate, as the heir-at-law of her deceased husband and 
children, notwithstanding her intermarriage with Boze- 
man before the property had been reduced to possession 
by her, and that the marital rights of the husband did 
not attach to any part of the property under the pro- 
visions of the Act of 1866. Ralston vs. Thornton, 
MI ia vsnidsnncrsecieloncquvsisethestataietienvauinintee 546 
See Equity, 29. 


DIVORCE. 


1. A suit for a total divorce, brought in the-name of a 
_lunatic wife by prochien ami, against her husband, can 
not be maintained, The right to institute such suit is 
strictly personal. It is at the volition of the wife 
only, whether such suit shall be begun and prosecuted 
or not. The will of a prochien ami or guardian of a 
confirmed lunatic, may not be the will of the lunatic. 
Courts will regard only the intelligent will of the 
Fanatic. Wordliy'os. Werthiaic...soccnepecss sesepesnsacssing 45 


2. The declarations of the wife when in the act of leay- 
ing her husband’s house and taking certain articles of 
household furniture with her, made ip the presence of ) 
his two sons and others, are admissible in evidence for 
the purpose of showing and explaining her motives 
and conduct at the time, although her husband was , 
not present. Odom vs. Odom.......csecececeesssereeeecess 286 


3. On the trial of a libel for divorce, the ante-nuptial 
agreement between the parties is admissible in evi- 
dence, for the purpose of showing the source from 
whence the property was derived, as provided in the 
Code. Ibid. 


4, Where the defendant, shortly before the separation 
between him and his wife, had transferred his property 
by deeds of conveyance to his children by a former 
marriage: Held, that the deeds were admissible in 
evidence, for the purpose of showing, in connection 
with other evidence, that the transfers of the property 
were made with a fraudulent intent. Ibid. 


5. Legal cruelty which authorizes a divorce under the 
Code, may be defined to be such conduct on the part 
of the husband as will endanger the life, limb or 
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health of the wife, or create a reasonable apprehension 
of bodily hurt, so as to render cohabitation unsafe. Ib. 


§, Condonation is a conditional forgiveness of all ante- 
cedent guilt. After a reconciliation, fresh acts of cru- 
elty will revive acts of cruelty, and also of adultery. 
Condonation is not so readily presumed against the 
wife as the husband. Knowledge of the guilt of the 
husband and forgiveness by the wife, are not legally to 
be presumed, but must be clearly and distinctly 
proved, in order to bar her action. Ibid. 


7, Alimony is an allowance ot of the husband’s estate, 
made for the support of the wife when living separately 
from him. When the verdict of the jury was in 
favor of a divorce a vinculo matrimonii, between the 
parties, and they further found for the plaintiff the 
sum of $12,000: Held, that the legal effect of the ver- 
dict under the Code, is to vest that sum in her as per- 
manent alimony for her support and maintenance 
during her life only, according to her rank and condi- 
tion in life. Ibid. 


8. When the Solicitor General is appointed to see that 
the grounds of a divorce are legal and sustained by 
proof, (under § 1730, Rev. Code,) he may introduce 
evidence, and enter fully into the defence of the case. 
Creamer ve; Creatine? 6 Gh... <csccccsccccossssvncosecesadensts 


9, The Court has no authority to order the husband to 
pay the Solicitor General for his service. Counsel fees 
are allowed as “expenses of litigation,’ and can be 
granted only on the application of the wife. Ibid. 


DOWER. 


1, The approval by the Ordinary of the election of a 
widow to take an amount of money to be assigned to 
her absolutely, in lieu of her dower, should be obtained 
before the commissioners are appointed to assign dower. 
Berith ve. Seattle ssic. .ivasisissccsvetecvetsdecttsiddededdedst 


DURESS. 


1. Concentration, by the agency of the press or by asso- 
ciations, of public opinion to effectuate any laudable 
intent, as to support the government, or to sustain 
legally its currency against depreciation, cannot be con- 
sidered as “duress.” A person acting under the 
influenee of public opinion thus produced, is entitled 
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to no relief in any Court for acts done by him under 


Jones vs. Rogers & Son....... 


2. But when his debtor, being a member of a vigilance 
committee created uuder the recommendation of a large 
public meeting’of the citizens, and who publicly an- 
nounced “that they will hold all persons as enemies 
of this Confederacy, who shall by any means depreci- 
ate the Confederate currency or shall refuse to receive 
it in payment of debts, and will use their best en- 
deavors to bring all such persons to condign punish- 
ment, by legal means if the laws provide such punish- 
ment, but if not, with or without law,”—reports the 
creditor to the vigilance committee for having refused 
to receive from him, in payment of a debt due before 
the war, such currency, and thereupon the creditor is 
summoned to appear before the committee to answer 
for his conduct, and in the meeting is denounced by a 
member of the committee as a traitor, and publicly 
on the streets by another—the receipt of the Confed- 
erate currency under such circumstances was involun- 
tary; it was under constraint, “durgss,” and fear 
produced by the threat of bringing him to condign 
punishment with or without law—fears for his personal 


safety endangered by his denunciation as a traitor. Jb. 


the legitimate pressure. 


3. Equity, in such case, will grant relief. bid. 


EJECTMENT. 


1. Where a tenant-for-life in land, holding under the will 
of her deceased husband, conveyed the entire estate in 
fee simple, by deed of bargain and sale, prior to the 
adoption of the Code: Held, that by the common-law 
of force in this State, she forfeited her life-estate in 
the land, and gave to the remainder-men the right of 
entry thereon; and that the purchaser of the entire 
estate, and those claiming under him, holding posses- 
sion thereof under color of paper title for seven years 
from the date of such sale, will be protected by the 
statute of limitations against the remainder-men, al- 
though seven years had not elapsed from the death of 
the tenant-for-life. King vs. Lceves........csccesecseeees 


2. (At common-law, a feoffment, fine or common recovery 
by a life-tenant forfeited the estate to the next taker. 

A bargain and sale, or lease and release of the fee by a 
tenant-for-life did not work a forfeiture, but the bar- 
gainee or releasee took such interest as the life-tenant 
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had to sell. The old doctrine of forfeiture by aliena- 
tion of a greater estate than that owned and possessed 
by the tenant, was never incorporated into, nor became 
a part of, the law of this State. If a tenant-for-life 
forfeit his estate to the remainder-man by alienation, 
the remainder-man then has two titles, the one by for- 
feiture and the other in remainder ; and he may en- 
force either at his option, within the time prescribed 

y the statute of limitations. He may be barred as to 
one title, and yet recover upon the other.) (Walker, 
J. Ibid. 

3. Though the attorney prosecuting a case may have no 
authority to use the name of a party as lessor of plain- 
tiff in ejectment, the Court should not, for this cause, 
dismiss the case, unless it appear also that the client 
has no authority to use the name. Shanks vs. White. 


4, To authorize a plaintiff in ejectment to use the name 
of another, he must show some connection between his 
title and that of the person in whose name he sues. 
Ibid. | 


5. A plaintiff in ej&ctment should be permitted to use 
the name of another, when he makes it clearly appear 
to the Court that such is necessary for the assertion of 
his rights, Ibid. 


6, The name of a party may be used as lessor in eject- 
ment, upon proper indemnity being given, not only 
without but against his consent, when it appears to the 
Court that such is important to the rights of a party. 
Ibid. 


7. In an action of ejectment, a registered deed for the pre- 
mises in dispute, is admissible in evidence, without 
further proof, unless an affidavit be filed as provided 
for by the Code, section 2674. Doe, ex dem., Hollis, 
Gh, 08. Be, ORR rc stances ccsncesses sqnsmumepaeeaanene 


8, A party may attack a deed for forgery by ‘any com- 
petent evidence, after it has been read to the jury. Ib. 


9. If an affidavit be filed as provided for by the Code, 
the deed cannot be read as evidence, until an issue as 
to its genuineness be tried. bid. 


10. A party has a right to give in such competent evi- 
dence as he may think proper; and if he produce 
proof sufficient to satisfy the minds of the jury, they 
should not be told that the use of the evidence intro- 
duced, rather than of certain other testimony which 
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the opposite party insists would have been stronger, is 
a circumstance against the party introducing it. Ibid, 


11. Proof of an alibi of the alleged maker of a deed at 
the time it bears date, is a mode of impeaching it; 
and such testimony is admissible for the purpose of 
satisfying the minds of the jury that the deed is a 
forgery. Ibid. 


12. A party who claims to be the landlord of a defend- 
ant in ejectment, cannot, as matter of right, and against 
plaintiff’s objections, be made a co-defendant, where it 
appears to the Court that all the title he sets up was 
acquired subsequently to the bringing of the action. 
Roe, cas. eject., and Ralston, tenant, vs. Dover et al..... 611 


F ELECTION. 


Election of money in lieu of dower. See Dower. 


EMANCIPATION. 


1. While the recognition by the State of Georgia of the 
abolition of slavery in its borders, may have been de- ~ 
structive of legacies of that species of property, as also 
of the general testamentary scheme of a testator, such 
facts furnish no sufficient grounds of caveat to the pro- 
bate of a will. Newsom vs. Tucker......csesccseceee scene 71 


2. The doctrine in the cases of Hand vs. Armstrong, 34 
Ga., 232; Freeman vs. Bass, ib., 355; and Bass vs. 
Ware, ib., 386, reaffirmed. Bass vs. Freeman.......... 435 


3. A party, on the first day of April, 1863, received a 
bill of sale conveying to him without warranty of 
title, a negro slave then residing in Georgia, and who 
had been for three months previous thereto,—and in 
consideration thereof, gave u promissory note for 
$1,200; suit was brought on the note, and a recovery 
had: Held, that the recovery was right. Cobb vs. 
Batile, 34 Ga. Rep., 483, in principle covers this case. 
Haslett vs. Harris and New High Shoals Man’f’g Co. 

0, Daphte, ..ccccreessosvocccassvescrscceccencciasnevsacesovecssse 632 


EQUITY. 


1. It is a well settled rule of the Supreme Court, not to 
reverse a refusal to dissolve an injunction, upon the 
coming in of the answers of the defendants, unless it 

is made clearly to appear that the discretion of the 
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Court was improperly exercised in retaining the in- 
junction. Howell et al. v8, Lel......eceeeee sarees sencaeben 


9, Threatened waste or destruction of timber land, by 


sawing up the timber, or deadening timber land pre- 
paratory to opening it for cultivation, or cutting the 
wood for fire-wood and sale, by any life-tenant or per- 
son claiming through such an one, will be promptly 
and efficiently restrained by a Court of Equity upon 
application by any orth. Shadi Dickinson et al. 
Bis SEES OEE 0105 640,060 secnxsnectensanescansonaniiasanieialines 


3, Plaintiffs in error and others purchased from Craig a 


fi. fa. against the Lawrenceville Manufacturing Com- 
pany, in which they were stockholders, and gave 
therefor their joint note. One of the makers of the 
note, by importuning Craig, procured the substitution 
of another promisor in his place. Suit was brought 
on the note, and the plea was non est factum, (by 
reason of the alteration). Equity will, under these 
circumstances, compel the withdrawal of that defence, 
or the payment on the note of so much of the pro- 
ceeds or money collected by defendants on the fi. fa. 
by the sale of said company’s property, as will, to- 
gether with what plaintiff (Craig) had otherwise col- 
lected, pay off the note. Lowe eal. vs. Craig........ 


4, When a debtor, being a member of a vigilance com- 


mittee, created under the recommendation of a large 
public meeting of the citizens, and who publicly an- 
nounced “that they will hold all persons as enemies of 
this Confederacy who shall by any means depreciate 
the Confederate currency, or shall refuse to receive it 
in payment of debts, and will use their best endeavors 
to bring all such persons to condign punishment by 
legal means, if the law provide such punishment, but 
if not, with or without law,” reports his creditor to 
the vigilance committee for having refused to receive 
from him, in payment of a debt due before the war, 
such currency, and thereupon the creditor is summoned 
to appear before the committee to answer for his 
conduct, and in the meeting is denounced by a 
member of the committee as a traitor, and publicly 
on the streets by another, the receipt of the Confed- 
erate currency under such circumstances was involun- 
tary; it was under constraint, “duress,” and fear 
produced by the threat of bringing him to condign 
punishment with or without law ; fears for his personal 
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safety, endangered by his denunciation as a traitor, 
Equity in such case will grant relief. Jones vs, 
Ee nT 157 


5. Specific performance of a contract in writing and 
under seal, made for and in behalf of minors, by an 
adult friend, with a brother who has attained his ma- 
jority, as to the terms upon which their father’s prop- 
erty shall be divided, will be decreed against such 
adult brother. Smith et al. vs. Smith......ccccccccceccens 184 


6. The doctrine of the want of mutuality in the agree- 
ment does not furnish the correct rule for the decision 
of the case made by the record. bid. 


7. When the facts stated in a bill for relief and injunc- 
tion entitle the complainant the special assistance of 
a Court of Equity, for the protection of his rights, a 
demurrer to the bill will be over-ruled, and the in- 
junction continued. Henderson vs. Turner & Howard, 263 


8. Where a decree, for a specific performance, is a link 
in a chain of title, it must be considered as if it were 
a deed from the party required to make a deed. Doe, 
ex dem., etc., 08.. Roe, 008. Ejector, b0......00.secceeseccoeee 321 


9. New parties may be made to an original bill, by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis et al. vs. Singleton & 
i ittartasrupinciinnnnunemmnemnsias 330 


10. Where a Court of Equity obtains jurisdiction for 
one purpose, it will retain it until complete justice is 
done to all the parties. Martin & Yates vs. Tidwell & 
DRS irtidtaxisacitanttaabins dhe cpintinttiia 332 


11. In a ereditor’s bill, others not parties may come in 
after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and participate in 
a fund to which they may be entitled, according to 
the principles of equity. bid. 


12. A Court of Equity will enforce obedience to its 
orders by attachment. Howard vs. Durand............ 346 


13. The action of the Superior Courts, in punishing 
parties for contempt, will not be controlled, except 
they abuse their discretion. Ibid. 


14. In some cases the punishment of a party for a con- 
tempt, is a remedial proceeding to which the opposite 











57 


84 














INDEX. 


party is entitled, though it may be necessary for the 
vindication of the authority of the Court. bid. 


15. In such a case, if the Court below fail to give the 
party his rights, this Court will correct the error, and 
grant the party relief to which he is entitled. bid. 


16. Where a party consents to the violation of an in- 
junction granted at his instance, and takes upon him- 
self the management of the case, he cannot subse- 
quently have the opposite party punished for such 
violation. Ibid. 

17. A Court of Equity will not lend its punitive pow- 
ers to one party, to coerce the opposite party into the 
making of new stipulations to which he had never 
agreed; nor under the pretence of punishing for 
breach of an injunction, attempt to enforce a contract 
made subsequent to its sanction. Ibid. 


18. Equity will enforce the rights of parties; and those 
who invoke its aid, should not by contract render 
nugatory its processes. Ibid. 


19. One judgment may, upon motion, be set off against 
another, when such set-off is equitable. Skrine vs. 
NOE «40540 dernpedoneratenaveneetubes smumemeeunianal cchentes 


20. When a bill was filed by a complainant who alleged 
that he was the sole heir-at-law of a deceased intestate, 
praying for an injunction to restrain a temporary ad- 
ninistrator from wasting the estate pending the liti- 
gation for permanent letters on the estate of the 
decedent, alleging that he had been informed and _be- 
lieved that the security on the temporary administra- 
tor’s bond was insufficient, and that the defendant was 
insolvent ; which prayer for injunction the Chancellor 
refused to sanction, upon the ground that the com- 


plainant had an adequate common-law remedy, by 
requiring the temporary administrator to give addi- 
tional security upon his bond: Held, that this Court 
will not control the discretion of the Chancellor in 
refusing the injunction upon the statement of facts con- 
tained in complainant’s bill, the more especially as 
the charges made of waste and fraud on the part of 
the defendant are general, without stating any particu- 
lar acts of waste by the defendant, or any particular 
acts of fraud done by him. Montgomery vs. Walker,.. 


21. When goods were sold and delivered to a married 
woman living separate and apart from her husband in 
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the State of Tennessee, on her individual credit, and 
it appearing upon the face of the bill that by the law 
of that State she was considered a free dealer: Held, 
that she might be sued in Equity in the Courts of 
this State, and be restrained by injunction from making 
a fraudulent transfer of goods in her possession for 
the avowed purpose of defeating the claim of her 
Tennessee creditor, who had no adequate legal remedy 
against her to recover his demands. Sands vs. Mar- 
BNE iin can dis satiate tp Wie otacdna a ecidde a gedeees Rl 


22. Where W. borrowed of S. $500.00, and promised to 
pay six per cent. per month for the use thereof for a 
part of the time, and five per cent. per month for the 
balance of the time, which was paid but not credited 
on the note, and afterwards sold out his entire prop- 
erty to a third party, who obligated himself to pay 8, 
the $500.00; on a bill filed by a creditor of W., 
against S. and the third party who purchased W.’s 
entire property, alleging that W. had left the State 
and was entirely insolvent, praying that the usurious 
interest paid by his debtor W. to S. might be credited 
on the $500.00 note, and that the purchaser of W.’s 
property might be restrained from paying the amount 
of the usurious interest over to S., and be decreed to 
pay the same to the creditor’s demand: Held, that the 
creditor was entitled to have an account taken of the 
amount of usury paid by W., the insolvent debtor, to 
S., and to have that amount applied in payment of 





his debt. Pope vs. Solomons et Al.....6..sseceseseeeeseees 541 


23. A né exeat issues only when the ordinary process of 
law is not available or sufficient against the debtor ; 
and in every case, to entitle the party to the writ, he 
must show that no adequate remedy is afforded at law, 
and that the defendant is either removing or about to 
remove himself or his property, or -the specific prop- 
erty in which complainant claims an interest. An 
agent may verify the application for a ne exeat, pro- 
vided he can, of his own knowledge, state the facts 
as positively and distinctly as is required of the com- 
plainant himself. The Court may, however, at his 
discretion, require the verification by the complainant 
in person before granting the writ. Orme vs. Mc- 
RN rasvisinn siaeannendhinnese ppblbonticacenbpsnspatnteans 


24. If a Court of Equity grant a new trial after a judg- 
ment rendered at law, it should be done only ona 
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roper case being made. This is a power which 
should be exercised with great caution. Mullins vs. 
BNR iss oiecseeccccseedecceddbeiessebeteborlleineiaiies 
25. No degree of wrong or injustice in the determina- 
tion of a case at law will entitle the injured party to 
resort to equity, after jndgment at Jaw, unless there 
be some special ground for such interposition. Ibid. 


26. If a party by proper diligence could have protected 
himself at law, but by negligence failed to do so, he 
cannot go into equity to be relieved from the conse- 
quences of such negligence. bid. 


27. As a general rule, a Court of Equity will not inter-— 


fere with the regular administration of an estate by 
the representative ; and to authorize such interference, 
the facts must very clearly show there is a good reason 
for so doing. Moody vs. Ellerbie, Adim’r.........0.s000 


28. If the indebtedness of one be the foundation of the 
credit given to the other party, and which credit can- 
not be enforced at law, this may sustain a set-off in 
equity. Ibid. 

29. When a judgment-debtor of an estate which is sol- 
vent and owes no debts, purchases the share of a dis- 
tributee of the estate in the debt, and there appears 
no reason why the representative of the estate should 
collect said share, except for the purpose of paying 
back the money to the debtor, equity will restrain the. 
collection of such portion of the judgment, and order 
the amount credited on the judgment. . Ibid. 


EQUITY JURISDICTION. 


. Where a Court of Equity obtains jurisdiction for one 
purpose, it will retain it until complete justice is done 
to all the parties. Martin & Yates vs. Tidwell & 


— 


EQUITY PRACTICE. 


. An agent may verify the application for a ne exeat, 
provided he can of his own knowledge state the facts 
as positively and distinctly as is required by the com- 
plainant himself. The Court may, however, at his 
discretion, require the verification by the complainant 
in person before granting the writ. 

When O. filed a bill against M., praying a ne ezeat, 

which bill was verified by F. as agent of O., and who 
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was not shown to have any knowledge of the facts 
charged in the bill, and who simply swore that what 
is contained in the bill, “as far as it coneerns depo- 
nent’s own act and deed, or comes within his own 
knowledge, is true of his own knowledge, and that 
which relates to the act or deed of any other person, 
he believes to be true”: Held, that this is not a suffi- 
cient verification to authorize the issuing of the writ. 
Held, also, that the affidavit must be positive and not 
to the best of the knowledge and belief of deponent, 
Held, also, that the allegations in the bill may be 
looked to in connection with the affidavit, in determ- 
ining whether charges are distinctly made and verified, 
so as to entitle the party to the writ ; the allegations 
in the bill, if sworn to, become in effect a part of the 
affidavit. Orme vs. McPherson et al... ..ccccccssseeees 


2. Although it is a general rule that on the coming in 
of the answer plainly and distinctly denying all the 
facts and circumstances upon which the equity of the 
bill is based, the Court will dissolve the injunction ; 
yet, in some particular eases, the Court will continue 
the injunction, though the defendant has fully an- 
swered the equity set up. The granting and continuing 
of the process must always rest in the sound discretion 
of the Court, to be governed by the nature of the 
case; and this Court will not control the exercise of 
that discretion, except in a case where the discretion 
has been abused. Louis & Co. et al. vs. Bamberger, 
DN Gig sic inact sideaiceve pansevintasnestaksesteataea 


3. When a bill in equity is dismissed, it is out of Conrt, 
and no decree can then be rendered upon it. Whatley 
et al. vs. Slaton et al.........s.00e0. iethee inh tilainisdadinniedia 
4. The “instructions” given by the Court to the Ex- 
ecutor in this case are proper, but they should have 
been embodied in a decree. Ibid. 


5. This Court will not control the discretion of the 
Chancellor in continuing or dissolving injunctions, 
except when there may be an abuse of discretion. 
Holliday vs. McPherson & Co. et dliserecscsecerecececssees 


See Equity, 7, and 9 to 20, inclusive. 
ESTATES. See Distribution of Estates. 
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EVIDENCE. 


1. Opinions of witnesses, other than subscribing wit- 
nesses to a will, unless in questions of sanity or insan- 
ity, or those involving the admissibility of experts, 
are inadmissible as testimony. Elder vs. Elder, Ex’r, 


9, If an ambiguity exists in a will made during the 
war, by the use of the word “dollars,” and testimony 
has been admitted to show that, at the time of ma- 
king the will, the currency where the testator lived 
consisted of Confederate States Treasury notes, the 
value of such currency, as compared with gold, at 
the time of making the will, should be allowed to be 
proven, so as to enable the jury to collect the inten- 
tion of the testator, and render their verdict accord- 
ingly. Ibid. 

8, An agent of a person residing out of the county 
where the suit is pending, acting under a del credere 
commission, and to whom or his order defendants’ 
note sued on is payable, under the Act of 15th of De- 
cember, 1866, is to be deemed as an original party to 
the contract, and as such is competent to testify. 
eR ct. GN, BIER ao vont ccnsszcecadeserextsiamentinn 


4, A judgment regularly entered up, upon an acknowl- 
edgment of service and confession of judgment by an 
attorney at law, is not void, but only voidable, and 
that upon clear and decisive proof that such attorney 


at law acted without any authority in the premises for - 


the party (whom) he represented. Dobbins vs. Du- 


5. No warrant of attorney being required by the laws 
of this State or the practice of its Courts, to entitle an 
attorney at law to appear for a party litigant, the 
strong presumption from his appearance is that he was 
authorized. Ibid. 


6. The declarations of the wife, when in the act of 
leaving her husband’s house, and taking certain articles 
of household furniture with her, made in the presence 
of his two sons and others, are admissible in evidence 
for the purpose of showing and explaining her motives 
and conduct at the time, although her husband was 
not present. Odom v8. Od0M......sssssssceseesessescsers 

7. On the trial of a libel for divorce, the ante-nuptial 


agreement between the parties is admissible in evi- 
dence, for the purpose of showing the source from 
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whence the property was derived, as provided in the 
Code. Jbid........ sonatas caves toRin decade —s 


8. Where the defendant, shortly before the separation 
between him and his wife, has transferred his property 
by deeds of conveyance to his children by a former 
marriage: Held, that the deeds were admissible in 
evidence, for the purpose of showing, in connection 
with other evidence, that the transfers of the property 
were made with a fraudulent intent. Jbid.............. 286 


© 


. Declarations made by a party in his own favor, to be 
admissible as part of the res geste, must be shown by 
proof to have accompanied the act, or to have been 
so nearly connected therewith in time, as to be free 
from all suspicions of after-thought. Rutland vs, 


Hathorn.......+. cibatabitdaciiiaeld snihite duiniocnidbnbdeadeciaaee 380 


10. This Court will not grant a new trial on mere pre- 
ponderance of evidence against the verdict, and the 
charge of the Court, though this Court may differ 
with the jury as to the preponderance of proof, pro- 
vided there be sufficient evidence to support the find- 
ing, especially when the Circuit Judge refuses to grant 
a new trial. Ibid. 

11. Suit was brought on a policy of insurance obliga- 
ting the insurance company to pay a certain sum 
“within sixty days after due notice and proof of the 
death of” the assured: Held, that allegation and 
proof of such notice and death are conditions prece- 
dent to a recovery on such policy. Jackson & Jack- 
son, Ex’rs, vs. The So. Mutual Life Insurance Co...... 429 


12. There being degrees in secondary evidence, an ex- 
amined copy should be received in preference to oral 
testimony, and the best evidence should always be 
produced. Wiliams e6: Waller’: 52.0051 .0.0066ccccecdibes 454 


13. The well established rule of law is, that parol evi- 
dence is inadmissible to add to, take from, or vary a 
written contract. Ibid. 

14. In an action of ejectment, a registered deed for the 
premises in dispute is admissible in evidence, without 
further proof, unless an affidavit be filed as provided 
for by the Code, section 2674. Doe, ex dem., etc., vs. 
GR IR iin cc tatiana consssnaseenntcbateneies cxientonh 463 


15. A party may attack a deed for forgery, by any com- 
petent evidence, after it has been read to the jury. 
Ibid. 
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16. If an affidavit be filed as provided for by the Code, 


the deed cannot be read as evidence until an issue as 
to its genuineness be tried. Ibid. 


17. A party has a right to give in such competent evi- 


dence as he may see proper; and if he produce proof 
sufficient to satisfy the minds of the jury, they should 
not be told that the use of the evidence introduced, 
rather than of certain other testimony which the oppo- 
site party insists would have been stronger, is a cir- 
cumstance against the party introducing it. bid. 


18. Proof of an alibi of the alleged maker of a deed at 


the time it bears date, is a mode of impeaching it; 
and such testimony is admissible for the purpose of 
satisfying the minds of the jury that the deed is a 
forgery. Ibid. 


19. When a promissory note is offered in evidence, and 


it appears to have been altered in a material part 
thereof, it is incumbent on the plaintiff to explain 
such alteration. If a material alteration be made in 
a promissory note by a party claiming a benefit under 
it, with intent to defraud the maker or other parties to 
it, such alteration voids the whole contract, if they so 
insist ; but if the alteration was unintentional or by 
mistake, or not made with intent to defraud, it will be 
enforced by the Court. In such cases, the evidence 
should be clear and satisfactory upon the point that 


717 


the alteration of the note was made under such cir- . 


cumstances as will rebut all motive of any fraudulent 
intention ; otherwise, the party making such alteration 
should suffer the legal consequences resulting there- 
from. Wheat ve, Arnold, ....ic.siscesiisccstedssszeveeties 


20. When the assets of a mercantile firm were placed in 


the hands of its confidential clerk for the purpose of 
collecting the same and paying therefrom the firm 
debts, and on a bill filed by such clerk, alleging that 
he had paid out of his individual funds a portion of 
the copartnership debts: Held, that notes given by 
the firm in his possession, and receipts for money to 
the firm creditors, were competent evidence to be sub- 
mitted to the jury, though not conclusive as to the 
fact that the payment was made with his own money. 
Booth we; Beck, AGW Ws. .ccviessds iicseissstisinteievstieae 


21. When a plaintiff, as indorser, instituted suit on a 


promissory note, signed by three defendants as prin- 
cipal makers thereof, and one of the makers died 


484 
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pending the suit, and there being no legal representa- 
tive of his estate before the Court, but the case was 
proceeding against the living parties only, two of the 
defendants having filed the plea of non est factum, 
and offered themselves as witnesses, under the statute 
of 1866, to prove that the dead party had no authori- 
ty to sign their names to the note either as partners or 
otherwise : Held, that however it might have been, if 
the representative of the deceased party had been be- 
fore the Court, so as to have bound the estate of the 
decedent by the judgment thereof, yet, as the case 
was proceeding only against the living parties, and the 
judgment to be rendered would only bind them, the 
defendants were competent witnesses against the plain- 
tiff under the statute. Field vs. Walker............004. 


22. Turner sold to Chisholm two negroes, and warranted 
them sound ; the purchase was made on account of 
Chisholm & Adair, who were partners. An action on 
the warranty was brought by Chisholm, who died 
pending the suit, and his administrator was made party 
plaintiff. On the trial, Adair, the partner of Chis- 
holm, and an usee in the action, was offered as a wit- 
ness for the plaintiff, and the Court rejected him: 
Held, that the Court erred. Chisolm, Adm’r vs. Turner 


23. A legatee propounding for probatea nuncupative will, 
which is caveated by the heirs-at-law, is a competent 
witness in favor of the validity of the will. Brown 
hi GORE 6 wsiscesisiniinnctivnnin sie abagetdconaa 


24. By the Statute, a party is a competent witness ; his 
credit is a question for the jury. The Atlanta and 
ee ee nT eer 


25. A public meeting of the citizens of Troup county 
was held for the purpose of procuring from the land 
owners the right of way for the Atlanta and West 
Point Railroad Company, from LaGrange to West 
Point ; agents of the Company to procure such rights 
of way participated in the meeting ; speeches were 
made by one of the agents, by Judge Hill and others, 
in which the speakers represented that the Railroad 
Company would make all crossings and bridges needed 
by the land owners through whose land the road might 
pass, and make a turn-out or private depot for those 
who might need them. The agents of the Company 
adopted these representations of the public speakers, 
and a land owner, acting on these representations, and 


565 
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understanding that he was to have all these advanta- 
ges, made a deed without any pecuniary consideration, 
conveying to the Railroad Company the right of way 
through his land. The Railroad Company ran the 
road through his land a distance of two miles, and then 
refused to make any proper crossings, or bridges, or turn- 
outs, or depot, or in any way comply with the promises 
which were the consideration for making the deed. A 
bill was filed by the grantor to set aside the deed thus 

rocured, on the ground that it was procured by fraud, 
and to recover damages for the wrongful appropriation 
of his property by the Railroad Company: Held, that 
it was admissible to show the refusals of the Company 
to comply with the promises made by the agents, as 
a ground for cancelling the deed ; and that the induce- 
ments held out in that meeting by the public speakers, 
under the facts of this case, were admissible for the 
same purpose. Ibid. 


EXECUTION. 


1, When an execution has been levied on the property 
of the defendant sufficient to pay the debt, and after- 
wards such levy is dismissed by the plaintiff without 
the sale of the property, the mere fact of the dismissal 
of the levy by the plaintiff, when shown to have been 
unproductive, does not destroy the lien of his judg- 
ment, and postpone the same in favor of junior judg- 
ment creditors. Rawson vs. Davis, et dl......ccccecceee 511 


EXECUTOR DE SON TORT. See Attachmenis, 5. 


FEES. 


1. The Court has no authority to order the husband to 
pay the Solicitor General for this service (in divorce 
suit.) Counsel fees are allowed as “expenses of liti- 
gation,” and can be granted only on the application of 
the wife. Creamer vs. Creamer, et Al......sccsscecsseees 618 


2. In an action for a tort, the parties cannot, by a set- 
tlement between themselves, defeat any lien or claim 
which the attorney may have under a contract with 
his client, of which the opposite party had notice prior 
to the consummation of such settlement. The mere 
fact that an attorney appears in the cause is not such 
notice. The party must have notice of the claim under 
a special contract to affect him. Gray eal. vs. Law- 
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3. If an attorney have a lien by a special contract, the 
Court, in a case of tort, should not direct a verdict to 
be taken for the value of the attorney’s services, but 
should send the ease to the jury upon the merits, as 
between plaintiff and defendant, and if the verdict be 
sufficiently large, the attorney can be paid thereby, 
otherwise not. Whether the defendant in such case 
shall pay the fees of an attorney for the plaintiff, 
must depend upon the recovery by the plaintiff in the 
trial upon the cause sued on. bid. 





FEME COVERT. See Married Women. 
FIFA. See Execution. 
FORGED DEEDS. See Ejectment, 7, 8, 9, 10, 11. 
FRAUD. 


1. Misrepresentation of a material faet made by mistake, 
and innocently, and acted on by the opposite party, 
constitutes legal fraud, and the injured party may be 
relieved from the consequences of such misrepresenta- 


tions. Terhune vs. Dever..........++ Mivtacceddendatiace 648 
See Promissory Notes, 4. 
GUARANTY. 


1. Certain stockholders of a company, under their hands 
and seals, guaranteed the payment of all the debts of 
said company then outstanding, and bound them to. 
pay all of said debts to the creditors, who would 
indulge the company upon their claims for ten months 
from that date: Held, that a creditor of the company 
at the time, who indulged the company ten months, 
was entitled to recover the amount of his debt against 
the company from said stockholders, without having 
notified them that that they would so indulge the 
eompany. By complying with the terms prescribed, 
the creditor entitled himself to the benefit of the pro- 
visions of the guaranty or obligation. Sanders vs. 
I hctesieccgetnte cern smmginimannieicent 404 


HOMICIDE. See Criminal Law, 3, 4, 5. 
HUSBAND AND WIFE. 


1. The laws of Georgia allow a widow one year’s sup- 
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port for herself and minor children out of the estate of 
her deceased husband. They do not contemplate that 
she shall live at the homestead, and consume the pro- 
visions belonging to the estate, and have a year’s sup- 
port also allowed. Wells vs. Wilder.........cssseeeseees 194 


2, Whenever the widow applies for an assignment of the 
year’s support, she must be charged with the value of 
what she previously consumed. Ibid. 


3. When the mother and the reputed father of illegiti- 
mate children have intermarried, and the father 
recognizes the children to be his, the children are ren- 
dered legitimate under the Code, and such father of 
colored minor children (the mother being dead) is enti- 
tled to the custody and control of them. Adams vs. 
AGE» 605005 088 2 riven minnie 236 


4, A married woman, who as a midwife acquires money 
by her separate earnings, with the consent of her hus- 
band, and afterwards, with his consent, purchases real 
estate, and takes the title thereto in her own name, may 
devise the same by will, as her separate estate, with or 
without his assent, and after her death the husband 
cannot invalidate such devise by a change of the title 
to the property in his own name, especially when his 
express assent was given to such devise at the time of 
the execution of the will. Cavenaugh et al. vs. Ainch- 
BNE snccstnvexeensesseeendicsentiensiitedesnitaiiineacnitia 500 


5. * * * * * Held, that the widow was entitled 
to inherit one-half of the estate, as heir-at-law of her 
deceased husband and children, notwithstanding her 
intermarriage with Bozeman before the property had 
been reduced to possession by her, and that the mari- 
tal rights of the husband did not attach to any part of 
the property under the provisions of the Act of 1866. 
Ralston vs. Thornton, AM’’......0.scccccecsersesescceess 546 


See Alimony. 
“ Condonation. 

“« Cruelty. 

“ Divorce. 

‘ Married Women. 
“ Widow. 


n~ 


HIGHWAYS. See Ways. 


HYPOTHETICAL CHARGE. 
See Charge of the Court, 1, 5. 
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IMPEACHMENT OF VERDICT. See Jury, 4. 
ILLEGITIMATES. See Minors, 2, 3, 4. 
INDICTMENT. 


1. The rule to determine whether an indictment is suffi- 
cient to sustain a conviction, is, would the judgment 
be arrested if the defendant were found guilty. If it 
would, a verdict of not guilty under it, would be no 
protection ; otherwise, it would be. Blaek vs. The 
ile if APN tains vhicscsiitihe caknateiawninvndanaciaianiasenas 447 


2. Where a verdict of not guilty has been rendered in 
favor of a party, though under a decision of the Court 
that the indictment under which it is rendered, is too 
defective to admit the testimony to be given in to con- 
vict the party ; yet, if that decision was wrong, and in 
fact, a conviction could have been maintained under 
the indictment, such verdict and judgment, when 
pleaded, will protect the party against a subsequent 
conviction for the same offence. Ibid. 


INFANTS—CONTRACTS OF. See Equity, 5, 6. 
INHERITANCE. See Distribution of Estates. 


INJUNCTION. 


1. It is a well settled rule of the Supreme Court not to 
reverse a refusal to dissolve an injunction upon the 
coming in of the answers of the defendants, unless it is 
made clearly to appear that the discretion of the Court 
was improperly exercised in retaining the Injunction. 
SRE 0s TR sien hci crtderisg tiicisestiddechicdiila 76 


2. Threatened waste or destruction of timber land, by 
sawing up the timber, or deadening timber land pre- 
paratory to opening it for cultivation, or cutting the 
wood for firewood and sale, by any life-tenant, or per- 
son claiming through such an one, will be promptly 
and efficiently restrained by a Court of Equity upon 
application by any remainder-man. Dickinson et al. 

16 EE Alhsiccanicncininswnietpcicennansinasanuvtinnsieaens 97 


_ See further as to Injunction against Waste, Equity, 20. 
As to Waiver of Injunction, See Equity, 16, 17, 18. 


INSANITY. See Divorce, 1. 
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INTENT. See Criminal Law, 4. 


INTRUDERS ON LAND. 


1. In a proceeding to eject an intruder from the posses- 
sion of land, under the 4000th Section of the Revised 
Code, if the defendant fails at once to tender to the 
Sheriff such an affidavit as is required thereby, he will 
be turned out ; he will not be allowed to tender a de- 
fective affidavit, retain possession under that, and when 
it is decided against him, tender another affidavit in 
terms of the law to protect his possession. Hass vs. 
II ove scneencensecddncetiesnstemmmeidsasaiuimmimedas 


JUDGMENTS. 


1, A judgment regularly entered up upon an acknow]l- 
edgment of service and confession of judgment by an 
attorney at law, is not void, but only voidable, and 
that upon clear and decisive proof that such attorney 


723 


at law acted without any authority in the premises for — 


the ied eaanied he iepesieanseeien Dobbins vs. Du- 
Besser: e020 


2. No warrant of ahs hela ares “a the ae of 
this State, or the practice of its Courts, to entitle an 
attorney at law to appear for a party litigant, the 
strong presumption is that he he was authorized. 
Ibid. 

3. A judgment rendered by a Court of competent juris- 
diction cannot be collaterally attacked ; it is valid until 
set aside according to the rules of law. Skrine vs. Sim- 
GND a cu0ass00sensacenesesine vauenundveyn tgdeiaon ean 


4, One judgment may, upon motion, be set off against 
another when such set-off is equitable. Ibid. 


5. Where a judgment has been rendered, and execution 
issued therefrom, the mere absence of the execution 
unaccounted for, is no evidence that the judgment has 
been satisfied. If a party alleges the payment, he 
should establish the fact of such bine by pent 
Sanders vs. Etcherson... m 


6. When a promissory note a ithe — in the hei 
of an attorney for collection, and suit had been insti- 
tuted thereon in the name of the plaintiffs, the right- 
ful owners thereof, against the defendants, and pend- 
ing the suit, the plaintiff ’s attorney, on his own motion, 
moved the Court to strike out the names of the origi- 


.. 108 


402 


-. 404 
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nal plaintiffs, and substitute in place thereof the name 
of a party who had no legal valid title to said note, and 
proceeded to take a verdict and sign judgment thereon 
in the name of such substituted party plaintiff against 
the defendants, which had been paid off by them : 
Held, that there was no error in the Court below in 
refusing to set aside and vacate the judgment on motion 
of plaintiff’s attorney in said case for the benefit of his 
clients, who were the original plaintiffs in the case, 
against the consent of the defendants, who are entitled 
to be protected in the payment of that judgment under 
the statement of facts presented by the record. Pen- 
fold, Clay & Co. vs. Singleton & C0... ...c6ccceseeee eee ees 556 


7. If a Court of Equity grant a new trial after a judg- 
ment rendered at law, it should be done only ona 
proper case being made. This isa power which should 
be exercised with great caution. Mullins vs. Christo- 
pher... cpivesqecagtapeceeabutates , . 584 


8. No Sides of wrong or shieilies in one eknewotnislliad 
of a case at law, will entitle the injured party to resort 
to Equity, after vadgment at law, unless there be some 
special ground for such interposition. Ibid. 


9. The ordinance of the Convention of November, 1865, 
“to adjust the equities between parties,” applies to 
contracts and not to judgments. bid. 


10. All judgments rendered prior to 8th November, 
1865, were ratified and affirmed by the Convention, 
(Art. V, See. 1, Par. 7) subject only to reversal by mo- 
tion for new trial, appeal, bill of review, or other pro- 
ceedings in conformity with the law of force when they 
were rendered. Ibid. 


11. When the plaintiff in his declaration claimed only 
$100, the mere fact that the copy note attached to the 
declaration, and the note itself, when introduced in 
evidence, was for more than $100, was no ground for 
arresting the ee Wilhelms vs. Noble Brothers 
& Co... Sao -.. 599 


JUDGMENT OF SUPREME COURT FINAL. 


1. When a case has been heard and decided in this Court, 
(the Court having jurisdiction of the parties, and the 
subject matter as provided by law) its judgment is 
final and conclusive as to the rights of the parties in 
that case, and a rehearing will not be allowed. Rust, 
Survivor, ete. vs. Garmany, MI Asis cxeeivcnceyotaies 257 
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JURISDICTION. Lguity. 


1. Where a Court of Equity obtains jurisdiction for one 
purpose, it will retain it until complete justice is done 
to all parties. Martin & Yates vs. Tidwell & Favor... 


2. In a creditor’s bill, others not parties, may come in 
after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and participate in a 
fund to which they may be entitled, according to the 
principles of equity. Ibid. 

3. Although a party may have a common-law remedy, 
yet, if it is not as complete and effectual as it would 
be in a Court of Equity, the latter Court having first 
taken jurisdiction of the cause, will retain it. Pope 
on, Boldmmote AGEs. < <0cdec i iccestcsgedcuvnseaiaietaaanella 


JURISDICTION OF COUNTY COURTS. 


1. Under the provisions of the Act of 1866, the County 
Judge has no jurisdiction to bind out colored minor 
children as apprentices, unless such minor children 


are residents of the county, and their parents reside 


out of the county, or are dead, the profits of whose 


estate are insufficient for their support and mainten- 


ance, or their parents, if residing in the county, are, 


from age, infirmity or poverty, unable to support 


thet, ARS Oi. MIRE, oi. <ocescseanncveodnamuaeriaaed 


2. The County-Court, at its monthly sessions, under the 
Act organizing that Court, had jurisdiction in ‘all 
civil cases in which not more than one hundred dol- 
lars was “claimed” as damages or principal due; and 
when the plaintiff in his declaration in said Court 
claimed only one hundred dollars to be due him, and 
the judgment of the Court was for less than that sum, 
under the peculiar language of the statute, giving the 
jurisdiction to the Court, the judgment should be sus- 
tained, notwithstanding the note, the foundation of 
the suit, was for a larger amount than one hundred 


dollars. Waialhelms vs. Noble Bros. & Co...cccccccccecees 


JURISDICTION OF THE ORDINARY. 


1. The Ordinary of the county of the mother’s residence, 
has no authority to apprentice an illegitimate without 


the consent of the mother, unless she be unable to 
support her child, or some other legal reason is shown 


why she should be deprived of the custody of it. 
Alfred vs, McKay....... ivkntaseutocesesuheeeesieneaneynontts 
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JURISDICTION OF SUPERIOR COURTS. 


1. The vesting, by the Legislature, in County-Courts, 
the trial of minor offences, including simple larceny, 
does not confer on such courts exclusive jurisdiction. 
Under the Constitution, concurrent jurisdiction re- 
mains in the Superior Courts. Shute vs. The State... 87 


2. According to the decision of this Court in the case of 
William Gibson, a free person of color, vs. The State, 
decided at the December term, 1866, the Superior 
Courts of this State, prior to the Act of 17th March, 
1866, did not have jurisdiction for the trial of a free 
person of color, charged with the offence of “larceny 
after a trust ideaeeet ” committed on the 4th Decem- 
ber, 1865. Gibson, alas Bently, vs. The State......... 475 


226 





JURISDICTION OF SUPREME COURT. 


1. When a case is brought before this Court by a writ- 
ten agreement of the counsel of the parties, alleging 
that certain errors were committed in the Court below, 
without a certificate of the presiding Judge that the 
same is true and consistent with what transpired be- 
fore him in the Court below, the case will be dis- 
maioned. Tiilser 0s. The Bidltise snscscersecncecessnencs eae 260 


2. When a cause was tried before a petit jury, and a ver- 
dict rendered, one of the defendants on the 13th day 
of April, 1866, presented his bill of exceptions to the 
presiding Judge, who signed and certified the same 
on that day; on the 17th day of the same month, be- 
fore the bill of exceptions was filed in the clerk’s office, 
the said defendant entered an appeal from the verdict 
of said petit jury according to law, and on the 19th 
day of said month filed his bill of exceptions in said 
clerk’s office, whereby the cause was heard and decided 
in the Supreme Court upon said bill of exceptions, 
(the counsel of the defendant in error having know- 
ledge that an appeal had been entered from the verdict 
in the Court below): Held, that this Court had no 
jurisdiction to hear and decide the cause upon said 
bill of exceptions, when the cause was pending in the 
Court below on the appeal, and that the Court below 
erred in dismissing said appeal, the same having been 
legally entered. Armstrong vs. Hand & Bagley........ 267 


3. This Court has no original jurisdiction. McRae vs. 
sch vacatencimiistinices wt satinpmemanceivaita 442 
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4, It is organized to correct the errors in law and equity 
from the Courts; it has no power to correct the 
errors committed by juries. ‘Therefore, in a case 
where a verdict was rendered, and no motion for a 
new trial made, but the case is brought to this Court 
on the grounds alone that the verdict was against the 
law, the evidence and the charge of the Court, a new 
trial will not be granted by this Court. Ibid. 


5. If a party be dissatisfied with a verdict in the Court 
below, he should move for a new trial, and the ruling 
of the Court upon that motion is subject to review by 
this Court. Ibid. 


6. This Court will confine itself to the duty of correct- 
ing the errors of the Courts below, and will not usurp 
the powers which, according to law, belong to those 
Courts. Ibid. 

JURY. 


1. While the conduct of the juryman (Jones) was unbe- 
coming, yet, a3 it was known to the counsel complain- 
ing before the verdict was rendered, it is no good 
cause for a new trial. Martin & Yates vs. Tidwell & 


2. In civil cases, it is within the discretion of the Court 
to allow the jury to be polled or not. Rutland vs. 
6. tre prnsdhijausinndgindaeaanee 


3. If thé jury, after agreeing upon their verdict, dis- 
perse by consent of the parties, the Court is not 
bound, upon the subsequent return of the verdict, to 
poll the jury. Ibid. 


4, A juror will not be heard in impeachment of his own 
verdict. Ibid. 


5. Under the ordinance of the Convention, juries should 
be allowed a liberal discretion in adjusting the equities 
of the parties by their verdict; but it is the duty of 
the Court to see to it that such discretion is not abused 
and made the instrument of injustice, by granting a 
new trial when the verdict is strongly and decidedly 
against the evidence and the principles of equity as 
manifested thereby. Oliver et al. vs. Coleman et al... 


As to discretion of jury, see New Trial, 16. 


LACHES. 
1. If a party by proper diligence could have protected 
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himself at law, but by negligence failed to do so, he 
cannot go into equity to be relieved from the conse- 
quences of such negligence. Mullins vs. Christopher.. 


As to laches in failing to attend adjourned Court, see 
Atiorneys, 4. 


LICENSE. 


1. When a physician is licensed by the authority of the 
State to practice medicine, the city of Savannah can- 
not require him, under a penalty, to take out license 
before he can practice his profession in the city. The 
Pessia etc., of Savannah vs. Charlton....c.ccecececseceee 


. The practice of his profession in the city is the sub- 
hee of taxation by the corporation, but not of a li- 
cense. Ibid. 


3. When a physician, without a diploma, has obtained a 
license to practice his profession from a member of 
the “ Medical Board of Georgia” for each year, though 
more than one year, he is entitled to charge and col- 
lect his fees: Provided, the Medical Board has not 
refused to grant hima license in the meantime. Wragg 
96 AR estniinawceier vinci tenpianansiinceaenmnnmeinges 


LIEN. 


1, When an execution has been levied on the property 
of the defendant sufficient to pay the debt, and after- 
wards such levy is dismissed by the plaintiff without 
the sale of the property, the mere fact of the dismissal 
of the levy by the plaintiff, when shown to have been 
unproductive, does not destroy the lien of his judg- 
ment and postpone the same in favor of junior judg- 
ment creditors. Rawson vs. Davis et l....c.ccececeeeees 


bo 


. In an action for a tort, the parties cannot, by a settle- 
ment between themselves, defeat any lien or claim 
which the attorney may have under a contract with 
his client, of which the opposite party had notice prior 
to the consummation of such a settlement. The mere 
fact that an attorney appears in the cause, is not such 
notice. The party must have notice of the claim 
under a special contract, to affect him. 

If an attorney have a lien by special contract, the Court, 

in a case of tort, should not direct a verdict to be 

taken for the value of the attorney’s services, but 
should send the case to the jury upon the merits, as 
between plaintiff and defendant; and if the verdict 
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be sufficiently large, the attorney can be paid thereby, 
otherwise not. Whether the defendant in such a case 
shall pay the fees of an attorney for the plaintiff, 
must depend upon the recovery by the plaintiff in a 
trial upon the merits of the cause sued on. Gray et 
al: 20. Lae0n, 0008; Miia. ive icin cistreidincssbaidevdictbeneds 629 


LIMITATION OF ACTIONS, Etc. 


1, A mandamus nisi to a Judge of the Superior Court, 
will be refused, when the parties to the suit, by their 
written agreement, for their mutual convenience, did 
not present a bill of exceptions for his certificate and 
signature until six months after the adjournment of 
the Court at which the trial was had. JXngel vs. 
SPC serersrerecevesevccsevecsseseccesees copesesocsececeetecesees 258 


2, At common-law, a judgment twenty years old is pre- 
sumed to be paid. The State of Tennessee vs. Virgin, 
BE Pemsntiincionintinnannnenaammaaeaa 388 


8. Plaintiff declared on a judgment rendered in favor 
of the State, in the State of Tennessee in 1838, to 
which the defendant pleaded the statute of limitations. 
The Court sustained the plea, and decided that the 
plaintiff could not recover: Held, that the Court 
decided right. bid. 


4, By the Act of 1854, a credit entered on a promissory 
note in part payment thereof, after the statute of limi- 
tations had commenced running, in order to form a 
new starting point from which the statute will com- 
mence to run, must be subscribed by the party making 
it or by some other person, by him lawfully authorized 
todo se. Green vs. Hall, Adm’r..........cesccccecseees 538 


As the law stood at the time of the passage of the Act 
of 1854, it took effect from the date of its passage, 
and not from the time of its publication. Ibid. 


5. Gordon died in Mississippi, in 1839, leaving a will, 
by which he bequeathed certain negroes to his wife 
during widowhood, and appointed Turner his Execu- 
tor, who qualified in Mississippi, in January, 1840. 
On the 18th of May, 1845, the widow married Mar- 
tin, and Martin took possession of the negroes and 
held them until the 9th of May, 1851, when he 
brought them clandestinely from Mississippi to Geor- 
gia, and sold them to Duncan for $1,600.00. In 
April, 1860, Burts was appointed in Georgia admin- 


47 
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a 
istrator, with the will annexed, of Gordon, and on the 
24th of April, 1860, demanded ‘the negroes from 
Duncan, who refused to give them up, and suit was 
brought for them on the same day by Burts: Held, 
that inasmuch as Turner, the Mississippi Executor, 
could not maintain an action in Georgia to recover 
the negroes, the statute of limitations did not begin to 
run against the estate of Gordon for five years from 
the time that Duncan took possession of the negroes, 
and that under the facts of the case Duncan is not 
protected by the statute of limitations. Burts, Adm’r, 
00 OI Ea ns csnennen sap sevnte tanatmnve ripest conasages 575 


LOST PAPERS. 


1. By the Act of 7th March, 1866, copies of lost bonds 
or notes may be established without requiring indem- 
nity, unless the party liable for the payment of such 
lost paper shall make oath, as required by the second 
section of said Act, which being done, the party seek- 
ing to establish the copy-bond or note, shall be remit- 
ted to the remedies provided by law, before the 
passage of the Act of 1866. _ Mayor, ete., of Savan- 
nile es TONING bi edsidec tae Ae inekinn 


Pe OR: TI, sc rncckcccacecnnsscnsiersbinnsssomeene 219 


2. Upon a petition to establish a copy of a lost promis- 
sory note, and issue joined as to the making of the 
note, the parties are entitled to a trial by a petit jury, 
with a right to appeal toa special jury. Rutland vs. 
DIG chin catatonasingiding eaviinotinpurn ie aaieceerensg 380 


LUNATIC. See Divoree, 1. 


MANDAMUS. 


1. Under the Act of December 10th, 1866, “To pro- 
vide for the citizens of Twigg county to settle the 
question of the removal of the county site,” (Pamph. 
Acts, p. 44,) the Superior Court, by . mandamus, re- 
quired the Inferior Court of that county to turn over 
to the building eommittee appointed by the citizens of 
Jeffersonville and vicinity the court-house and jail, 
upon said committee giving security for their com- 
plying faithfully with the terms of said Act: Held, 
that the Superior Court did right. Justices Inferior 
Court Triage Co, ve. Griffin 6b al... 612000006 000 s00ede coves 398 


See Limi‘ations of Actions, 1. 
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MARRIED WOMEN. 


1, A married woman in this State, who, as a midwife, 


acquires money by her separate earnings, with consent 
of her husband, and afterwards, with his consent, pur- 
chases real estate and takes the title thereto in her own 
name, may devise the same by will, as her separate 
estate, with or without his assent ; and after her death, 
the husband cannot invalidate such devise by a change 
of the title to the property in his own name, especially 
when his express assent was given to such devise at 


the time of the execution of the will. Cavenaugh et 
1h -Ch, DI ec sictass haciintsicieneipunmigaenaae 


2. Where goods were sold and delivered to a married 


woman living separate and apart from her husband 
in the State of Tennessee, on her individual credit, 
and it appearing on the face of the bill that by the 


* Jaws of that State she was considered as a free dealer: 


Held, that she might be sued in equity in the courts 
of this State, and be restrained by injunction from 
making a fraudulent transfer of goods in her posses- 
sion, for the avowed purpose of defeating the claim of 
her Tennessee creditor, who had no adequate legal 
remedy against her to recover his demands. Sands 
C0 Marburg cs ose csecscsses 


and Wife, Widow. 
MINORS. 


1. Under the provisions of the Act.of 1866, the County 


Judge has no jurisdiction to bind out colored minor 
children as apprentices, unless such minor children 
are residents of the county, and their parents reside 
out of the county, or are dead, the profits of whose 
estate are insufficient for their support and mainten- 
ance, or their parents, if residing in the county, are, 
from age, infirmity, or poverty, unable to support 
them. Adams 08. AdAMB.........cccccresccercreseccecerece 


2, When the mother and reputed father of illegitimate 


children have intermarried, and the father recognizes 
the‘children to be his, the children are rendered legit- 
imate under the Code, and such father of colored 
minor children, the mother being dead, is entitled to 
the custody and control of them. Ibid. 


3. The mother of an illegitimate is entitled to its cus- 
.. 440 


tody. Alfred vs. McKay......scscccccsscseereeees 
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See Alimony, Condonation, Cruelty, Divorce, Husband 
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4, The Ordinary of the county of the mother’s residence 
has no authority to apprentice an illegitimate without 
the consent of the mother, unless she be unable to 
support her child, or some other legal reason be shown 
why she should be deprived of the custody of it. Jb, 


MISNOMER. 


1. All misnomers in judicial proceedings on the civil 
side of the Court, are amendable, without working 
unnecessary delay. Haines vs. Curry .....cereeeeeeeeens 602 


MISREPRESENTATION. See Fraud. 


MISTAKE. 


1, A mistake by the clerk in copying a declaration shall 
work no injury to a party, when by amendment jus- 
tice may be promoted. Haines vs. Curry............... 602 


2. When the jury mistake the character of the case or 
of the evidence and the amount and kind of testimony, 
it is a or net for new trial. donee # vs. The 
State .. A Dd niebieacuimatties . 280 


See asin Notes, 4 


MORTGAGE. 


1. This South Carolina mortgage sought to be enforced 
on lands lying in Georgia, can only be regarded (leok- 
ing to the case made by the record), as a security for 
the payment of the debt due by Tucker to Toomer, 
for the purchase of a large number of slaves. The 
condition of the mortgage being broken by Tucker, 
the legal title was thereupon vested in the mortgagee, 
only for specified purposes, and it does not, therefore, 
operate asa payment. Tucker vs. Toomer.........+++++ 138 


2. The absolute ownership of these negroes, (the posses- 
sion never having changed after the sale,) continued 
in Tucker, until, by the acts of the United States Gov- 
ernment, they were made free, and the loss must be 
borne by him. bid. 

3. The facts of this case would not justify an apportion- 
ment of said loss between the vendor and vendee. J0. 


4, This case is fully covered by Freeman vs. Bass, deci- 
ded by this Court at June term, 1866. 0. 


5. The doctrine in the cases of Hand & Armstrong, 
34th Ga., 232, Freeman vs. Bass, ib., 355, and Bass 
vs. Ware, ib., 386, reaffirmed. Bass vs. Freeman..... 435 
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6. In a proceeding to foreclose a mortgage on real estate 
under the provisions of the Code, the mortgagor can- 
not set up as a defence for himself, against the mort- 
gagee, that the property so mortgaged was trust 
property, and that he had no right to mortgage it. 
The mortgagee has the right to foreclose his mortgage 
as against him, there being no other parties interested 
before the Court. Boisclair vs. Jones....s...sesseseeseen 


NE EXEAT. See Kquity Practice, 1 
NEGLIGENCE. See Laches. 


NEW TRIAL. 


1. A new trial will be granted when the verdict is 
strongly — the —— of the ee » Wall 
vs. MeOrary.. " 


2. A charge sticiiiiaaielh y the withined is nee Stee 
for new trial. Ibid. 

3. The verdict is atin the w ri of the evidence. Dob- 
bins vs. Dupree... é 

4, A verdict will not 7 set aside; (ands a new wer secant) 
as being contrary to evidence, where the case has been 
fairly submitted to the jury on its merits, and no rule 
of law was violated, nor manifest injustice done, al- 
though there may appear to have been a preponder- 
ance of evidence against the verdict, especially if the 
Judge who tried the cause is satisfied with the Lames 
Rutherford vs. Newsom.. : 


5. Whilst this Court will n maintain its te right’ We oe to 
grant a new trial in all cases, where the verdict is 
strongly and decidedly against the weight of evidence, 
and manifest injustice has been done; ; yet, as a general 
rule, it will be extremely cautious in interfering with 
the verdicts of juries, upon the ground that they are 
contrary to evidence and the weight of the evidence, 
when no rule of law has been violated. Ibid. 


6. Where there is no evidence to sustain a verdict, the 
same will be set aside. Palfus vs. The State............ 


7. When the jury mistake the character of the case, or of 
the evidence, and the amount and kind of testimony, it 
is good ground for a new trial. Ibid. 


8. When the Court below is dissatisfied with a verdict 
and grants a new trial, and no principle of law is 
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thereby violated, and the testimony leaves important 
points in doubt, which doubts can be removed on 
another trial, this Court will not disturb the ruling. 
Doe, ex dem., ete., vs. Roe, cas. ejector, ete................ 321 


9. There being evidence to sustain the verdict in this 
case, and the Judge who tried it being satisfied with it, 
a new trial is refused. Martin & Yates vs. Tidwell & 
PP isivoees wees OOD 


10. New trial anise nae ‘the verdict i is , decidedly 
and strongly against the weight of evidence. Field vs, 
I CREST ee ee Page e ae we HOR We Fone Oi ee aie 362 


11. When a verdict, fully sustained by the evidence, 
is set aside by the Court as against the weight of 
evidence, and a new trial is granted, this Court will 
reverse the judgment and allow the verdict to stand. 
Mine te. TN, MA oe cs cevetnidaescisveuerdecbiedinss 418 


12. Judgment reversed because the verdict is strongly 
and decidedly against the evidence. Jones vs. The 
IG ihn ccicige shdeonertinndns cohilepion ht eaciadenbiqtaaneal 424 


13. Where a verdict was rendered and no motion for a 
new trial made, but the case is brought to this Court 
on the grounds alone that the verdict was against the 
law, the evidence and the charge of the Court, a new 
trial will not be granted by this Court. Ifa party be 
dissatisfied with the verdict in the Court below, he 
should move for a new trial, and the ruling of the 
Court upon that motion is ge to review i this 
Court. McRae vs. Adams... err 


14. This Court will confine itself to ic ph of correct- 
ing the errors of the Court below, and will not usurp 
the powers which, according to law, belong to those 
Courts. Ibid. 

15. Although the charge of the Court was too stringent 
in confining the inquiry of the jury as to the precise 
day on which the attachment was sued out; yet, the 
verdict being right urider the evidence contained in the 
record, a new trial will not be granted for that error 
in the charge of the Court. Lowis Stix & Co. vs. 8. 
Pump & Co.. anonmanne . 526 


16. Under the a of the Seusiaiie ta juries wana 
be allowed a liberal discretion in adjusting the equi- 
ties of the parties by their verdict; but it is the duty 
of the Courts to see to it that such discretion is not 
abused and made the instrument of injustice, by grant- 
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ing a new trial when the verdict is strongly and deci- 
dedly against the evidence and the principles of equity 
as manifested thereby. Oliver et al. vs. Coleman et al. 552 


17. This Court will not control the discretion of the 
Court below, except in a case where the discretion has 
been abused. Thornton vs. Hollis............ccecceeceees 595 


18. Where the Court below grants a new trial, and no 
principle of law is violated, this Court will not dis- 
turb the ruling. Hurley et al. vs. Gauley et al.......... 604 


19. This Court will more reluctantly control the action 
of the Court below when a new trial has been granted, 
than when one has been refused. Ibid. 


20. The refusal of the Court to permit a party to be 
made a co-defendant, is no ground for a new trial, 
especially where it appears that he had on the trial all 
the advantages of his title in favor of the possession of 
his tenant, in whose name he was permitted to defend, 
and it appears from the whole case that justice has 
been done. Roe, cas. eject. and Ralston vs. Dover et al. 611 


21. Where a case is fairly submitted to the jury, no prin- 
ciple of law violated, and it appears from the whole 
case that substantial justice has been done, a new trial 
should not be granted. T'he Covington Mills Co. vs. 
Senne e,, MBG 6iciiesinnad -nvniidiiaiacsdeudsittedabels 615 


22, Although the charge of the Court may not be teehni- 
cally accurate, yet, if in, effect he had submitted to the 
jury the legal rules which should control their finding, 
and it appears from the whole case that justice has 
been done, a new trial should not be granted. Ter- 
ee Te a A eR 


NON EST FACTUM. 
See Promissory Notes, 1, 4. . 


NOTICE. 
See Attorney, 4. See Certiorari, 2,3, 5. See Guaranty, 1. 


OPINIONS OF WITNESSES. See Evidence, 1. 
ORDINANCE OF 1865—SCALING ORDINANCE. 


1. If an ambiguity exists in a will made during the war, 
by the use of the word “dollars,” and testimony has 
been admitted, to show that at the time of making the 
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will, the currency where the testator lived consisted of 
Confederate treasury notes, the value of such cur- 
rency, as compared with gold, at the time of making 
the will, should be allowed to be proven, so as to ena- 
ble the jury to collect the intention of the testator, and 
render their verdict sisted Elder vs. Ogletree, 
2. Where ai made an pe he by which one pays 
and another receives a certain amount which is entered 
as a credit on a promissory note, the note is extin- 
guished ro tanto, and the remainder due upon the 
note stands unaffected by the entry of thecredit. The 
amount thus credited cannot be enlarged in the absence 
of any agreement of the parties, so as to extinguish a 
greater nominal amount of the note than the amount 
named in the credit. Mordecai vs. Stewart.............. 


3. On the trial of an action on a promissory note given 
in consideration of Confederate notes, the Court 
charged the jury: “that in determining the equities 
in this case, you may consider the law read from the 
Code, (Sec. 2723) authorizing the holder of a note 
payable in specifics, on failure of payment, to recover 
the value of such articles at the time the note is due 
and payable, but you are not bound to do so:” Held, 
that this charge is erroneous, being calculated to make 
the jury believe that the value of Confederate notes, at 
the time the note falls due, is the amount for which 
they should find. Cherry vs. Walker...........2.000000 


4, New trial granted because the verdict is decidedly 
and strongly against the weight of evidence. Field 
ERAN SISESY MENDY Se TENE YE Re nc een EE reer e ey One oS 


5. Under the ordinance of the Convention, juries should 
be allowed a liberal discretion in adjusting the equi- 
ties of the parties by their verdict ; but it is the duty 
of the Court to see to it that such discretion is not 
abused and made the instrument of injustice, by grant- 
ing a new trial when the verdict is strongly and deci- 
dedly against the evidence and the principles of equity 
as manifested thereby. Oliver et al. vs. Coleman et al.. 


6. The ordinance of the Convention of November, 1865, 
“to adjust the equities between parties,” applies to 
-contracts and not to judgments. Mullins vs. Christo- 
Paver nevncingnuetenensteupiatindastvhqapapecanbesserseanpusde- 


7. The ordinance of the Convention of 1865, “to adjust 
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the equities between parties to contracts,” applies in 
terms to contracts and not to wills. Whatley etal. vs. : 
Slaton et dls... .seseesssceesescecsesccensscseeeceseseesssceeens BOS 


PARENT AND CHILD. 


See Minors. 
See Distribution of Estates. 


PAROL TESTIMONY. See Evidence, 2, 12, 13, 


PARTIES—COMPETENCY AS WITNESSES. 
See Evidence, 3, 21, 22, 23, 24. | 


PARTNERS AND PARTNERSHIP. 


1. A partnership may exist where there is a joint interest 
in property and in the profits and losses of the ad- 
venture. Martin & Yates vs. Tidwell & Favor.......... 332 


2. The sale by one partner of the copartnership effects in . 
payment of his individual debt, is not binding upon 
the other partners, without their knowledge and assent 
thereto, be clearly and distinctly proved. Wise vs. Cop- 
ley, Stone & Co.; Riddle vs. Copley, Stone & Co......++ 508 


PAUPERS. See Minors, 1, 4. 
PETITION. See Pleading. 


PHYSICIAN. 


1. When a physician is licensed by the authority of the . 
State to practice medicine, the city of Savannah cannot 
require him, under a penalty, to take out license before 
he can practice his profession in the city. Mayor, etc., 
of Savannah vs. Chardiam......-0005+ 0» <axghasensanessnnestats 460 


2. The practice of his profession in the city is the sub- 
ject of taxation by the corporation, but not of a license. 
Ibid. 


3. When a physician without a diploma, has obtained a 
license to practice his profession from a member of the 
“‘ Medical Board of Georgia” for each year, though 
more than one year, he is entitled to charge and col- 
lect his fees; provided, the Medical Board has not 
refused to grant him a license in the meantime. Wragg 
08, Brida :ssies sesesssiniodsisie odiibe indices stiddiverbine 559 
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PLEADING. 


1. A suit for a total divorce brought in the name of a 
lunatic wife, by prochien ami, against her husband, 
cannot be maintained. The right to institute such 
suit is strictly personal. It is at the volition of the 
wife only, whether such a suit shall be or and 
prosecuted or not. Worthy vs. Worthy... 


2. The will of a prochien ami or guardian of a confirmed 
lunatic, may not be the will of the lunatic. Courts 
will regard only the intelligent will of the lunatic. 
Ibid. 


3. Trespass vi et armis does not lie against a surgeon of 
a military post, who makes a requisition of the com- 
manding officer for a particular house, as in his opin- 
ion suitable for a hospital, it not appearing that the 
Surgeon participated personally, or rendered aid, or 
incited the forcible dispossession of the plaintiff. 
I, I ian sicss: cick cesages viesien con shvadnaincinnesnns 


4, A quitamaction by the common law, generally should 
be instituted in the name of the than O' Kells wa v8. 
The Athens Manufacturing Company... — 


5. By the (new) Code of Georgia, it should be in the 
name of the Governor, or the Attorney General, or 
Solicitor General. Ibid. 


6. It cannot be brought and prosecuted in the name of 
the informer, unless a right thus to sue shall have been 
given him distinctly by statute. Ibid. 


7. That the affidavit contains two grounds on which an 
attachment issues, instead of one, is not a good objec- 
tion to the attachment. Kennon & Klink vs. — 
Gardner & Co... 


8. The ‘Aliiion ta in an n affidavit * " ‘that ina’ Weise & 
Klink are removing their property to be removed be- 
yond the limits of this State, and that said John F. 
Klink is absconding,” is a substantial compliance with 
our attachment laws, which are now to be liberally con- 
strued. Ibid. 


9. A creditor of an individual member of a mercantile 
firm, who purchases goods of such individual member 
at his own solicitation, knowing the goods so pur- 
chased to be copartnership property, which goods 
were charged to the purchaser on the copartnership 
books, cannot, in a suit instituted by the copartnership 
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or their assignee for the value of the goods, plead pay- 
ment or a set-off thereto, the indebtedness of such indi- 
vidual partner, in bar of plaintiff's right to recover 
in such suit. Wise vs. Copley, Stone & Co.; Riddle vs. 
Copley, Stone & Co... .. 508 


10. Held, that the ious will not iia a diaeeins 
of the Chancellor i in refusing the injunction upon the 
statement of facts contained in complainants’ bill ; the 
more especially as the charges made of waste and fraud 
on the part of the defendant, are general, without sta- 
ting any particular acts of waste by the defendant, or 
any particular acts of fraud done by him. Montgom- 
ery vs. Walker... Saetnakt cxcheed sash weve O15 


11. If the petition pe process caibiesaiei rene to 
requisites of the Code, and the defendant have notice 
of the pendancy of the cause, all other objections shall 
be disregardeds provided, there is a legal cause of action 
set forth as required by the Code. Haines vs. Curry. 602 


POSSESSORY WARRANT. 


1, Possessory warrants cannot be sustained when brought 
against public officers, as sheriffs and constables, to 
recover possession of property levied on by them in the 
course of their official duty. Raiford vs. Hyde......... 93 


2. Certiorari from the decision of a County-Judge, must 
be sued. out within ten days from the decision, and not 
afterwards, that being the time prescribed therefor in 
the act organizing the County-Courts. The decision 
of possessory warrants form no exception to this rule. 


Robin vs. Noblea & Mitchell... ......0<csssseoreserseeesoess 271 


3. Upon the trial of a possessory warrant, the title to the 
property cannot be investigated; the Court must con- 
fine itself to the question of possession. Jackson vs. 
i TEE CT eT eer Ter 445 


4, When A exchanged mules with B, and B sold the 
mule received from A to C, who was an innocent pur- 
chaser, A cannot, by a possessory warrant, recover the 
possession of the mule from C by showing that B had 
swapped to A astolen mule for the one in controversy. 
Ibid. 

5. To entitle a party to recover the possession of per- 
sonal property by possessory warrant, he must show 
that the property had previously been in his posses- 
sion. Cobbs. Megrath & Patterson......0.....04. 625 
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PRACTICE. 


1. By the Act of 7th March, 1866, copies of lost bonds 
or notes may be established without requiring indem- 
nity, unless the party liable for the payment of such 
lost paper, shall make oath, as required by the second 
section of said Act ; which being done, the parties seek- 
ing to establish the copy bond, or note, shall be remit- 
ted to the remedies provided by law, before the pas- 
sage of the-Act of 1866. Mayor, ete., of Savannah 
90. IMI, 000 Fie Ub SP eek Bin hae be awed 212 
Mayor, etc., of Savannah vs. Cohen, Adm’2., .......+++0+ 219 


2. Whenataregular term of theSuperior Court, held in the 
month of May, the Court not being able to get through 
with the business on the dockets, adjourned the Court 
over to the third Monday in August thereafter, in due 
form of law: Held, that parties and their attorneys 
having business in that Court, were bofind, at their 
peril, to take notice of the meeting and adjournments 
thereof, and that this Court will not control the dis- 
cretion of the Court below in refusing to reinstate a 
case dismissed for want of prosecution at the adjourned 
term of the Court, upon the statement of the plaintiff’s 
attorney that he had no knowledge of such adjourned 
term of the Court. Rawson vs. Powell............. 255 


3. New parties may be added to an original bill by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis, Adm’r, et al. vs. Sin- 
Sala i683 85s EA Tees Leo ORK eS 330 


4, In a creditor’s bill, others, not parties, may come in 
after decree, submit to the jurisdiction of the Court, 
and have their rights passed upon, and _ participate in 
a fund to which they may be entitled, according to the 
principles of equity. Martin & Yates vs. Tidwell & 
ST bic then deoivucediden hnweedins she 16t 332 


5. Upon a petition to establish a copy of a lost promis- 
sory note, and issue joined as to the making of the note, 
the parties are entitled to a trial by a petit jury, with a 
right to appeal toaspecial jury. Rutland vs. Hathorn. 380 


6. This right may be waived by consent, and the case 
submitted, in the first instance, toaspecial jury. Ibid. 


7. If the case be submitted to a special jury, the parties 
have no right of appeal. bid. 
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g, A substantial compliance with section 3967 of the 
Code, requiring written notice of the sanction of a writ 
of certiorari, and the time and place of hearing is suf- 
ficient. Milan vs. Sprowull........cccrees iecccees 


9, The object of giving the notice is to enable the party 
notified to take steps necessary to his defence. Ibid. 


10. Ex parte affidavits, taken subsequent to the granting 
of a certiorari, are inadmissible upon the hearing of 
the case before the Superior Court. Ibid. 


11. Where several joint defendants are declared against, 
as “of said county,” some being served, and non est 
inventus returned as to the others, and a plea in abate- 
ment is filed, alleging that some of those not served 

reside in other counties in this State, the plea will be 
overruled, and the case will proceed. against those 
served; the Court, in its discretion, may delay the 
trial, and have the other parties served. Sanders vs. 
BORG 0s 6 00:0 Keka een + y tage pean ae 


12. If suit be pending against two or more, and some of 
the defendants die, the action may proceed against the 
survivors. Ibid. 


13. If a general verdict be rendered in a case where 
some of those named in the writ as defendants, are not 
served, and others are dead, and their representatives, 
not parties defendants, the intendment of the law is, 
that the finding is against those only who are parties 
to the issues tried by the jury. bid. 


14, The attorney prosecuting a case may have no author- 
ity to use the name of a party as lessor of plaintiff in 
~ ejectmtent, the Court should not, for this cause, dis- 
miss the action, unless it appears also, that the client 
has no authority to use the name. Shanks vs. White. 


15. To authorize a plaintiff in ejectment to use the name 
of another, he must show some connection between his 
title, and that of the person in whose name he sues. 
Ibid. 


16. A plaintiff in ejectment should be permitted to use 
the name of another when he makes it clearly appear 
to the Court that such use is necessary for the assertion 
of his rights. bid. 

17. The name of a party may be used as lessor in 
ejectment upon proper indemnity being given, not only 
without, but against his consent, when it appears to 
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the Court that such use is important to the rights of a 
party. Ibid. 

18. When one party seeks to recover damages for a vio- 
lation of a contract, the other party may show that 
plaintiff has not complied with his obligations under 
the contract, and in good conscience, is liable to defend- 
ee ere 


19. In a proceeding to eject an intruder from the posses- 
sion of land, under the 4000th section of the Revised 
Code, if the defendant fails at once to tender to the 
sheriff such an affidavit as is required thereby, he 
will be turned out; he will not be allowed to tender 
a defective affidavit, retain possession under that, and 
when it is decided against him, tender another affida- 
vit in terms of the law, to protect his possession. 


ee 6G. vss (Sia s cabeecewes ss 


20. In a proceeding to foreclose a mortgage on real 
estate, under the provisions of the Code, the mort- 
gagor cannot set up as a defence for himself, against 
the mortgagee, that the property so mortgaged was 
trust property, and that he had no right to mortgage 
it. The mortgagee has the right to foreclose his mort- 
gage’as against him, there being no other parties inter- 
ested before the Court. Boiselair vs. Jones......... 


21. When a certiorari is applied for under the provisions 
of the Code, which does not require the sanction of a 
Judge, a notice to the adverse party that a petition 
for a writ of certiorari has been filed in the clerk’s 
office of the Superior Court, for the removal of a case 
from a Justice’s Court to the Superior Court, will be 
eummcient. Pins ct: MMA... 6. psn caescceesces 


22. When the Solicitor General is appointed to see that 
the grounds of a divorce are legal, and sustained by 
proof, (under § 1730 Revised Code,) he may introduce 
evidence, and enter fully into the defence of the case. 
gS Peer er Cre ree rer eer 


23. If the attorney have a lien or claim by special con- 
tract, the Court, in case of tort, should not direct a 
verdict to be taken for the value of the attorney’s ser- 
vices, but should send the case to the jury upon the 
merits, as between plaintiff and defendant ; and if the 
verdict be found sufficiently large, the attorney can be 
paid thereby, otherwise not. Whether the defendant 
in such a case shall pay the fees of the attorney for 
the plaintiff, must depend upon the recovery by the 
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plaintiff in a trial upon the merits of the cause sued 
on. Gray et al. vs. Lawson, usee, ete.....-.. 2.064 629 


PRACTICE IN SUPREME COURT. 


1. A mandamus nisi to a Judge of the Superior Court, 
will be refused when the parties to the suit, by their 
written agreement, for their mutual convenience, did 
not present a bill of exceptions for his certificate and 
signature, until six months after the adjournment of 
the Court at which the trial was had. Engel vs. Speer. 258 


2. When a case is brought before the Supreme Court by 
a written agreement of the counsel of the parties, 
alleging that certain errors were committed in the 
Court below, without any certificate from the presid- 
ing Judge that the same is true and consistent with 
what transpired before him in the Court below, the 
case will be dismissed. Kiser vs. The State......... 260 


3. When a cause was tried before a petit jury, and a 
verdict rendered, one of the defendants, on the 13th 
day of April, 1866, presented his bill of exceptions to 
the presiding Judge, who signed and certified the 
same on that day; on the 17th day of the same month, 
before the bill of exceptions was filed in the clerk’s 
office, the defendant entered an appeal from the verdict 
of said petit jury according to law, and on the 19th of 
said month filed his bill of exceptions in said clerk’s 
office, whereby the cause was heard and decided in 
the Supreme Court upon said bill of exceptions, (the 

' counsel of the defendant in error having knowledge 
that an appeal had been entered from the verdict in 
the Court below): Held, that this Court had no juris- 
diction to hear and decide the cause upon said bill of 
exceptions, when the cause was pending in the Court 
below on the appeal, and that the Court erred in dis- 
missing said appeal, the same having been legally 


entered. Armstrong vs. Hand & Bagley........... 267. 


4, When the transcript of the record from the Court 
below is not sent up to this Court as required by the 
provisions of the Code, unless good and sufficient 
cause be shown for the delay, upon filing the proper 
certificate of the facts, the judgment of the Court 
below will be affirmed. The Liverpool Cotton Co. vs. 
WS eco dices ees sedue vauenerawe ease 519 


PRESCRIPTION. See Ways. 
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PRESUMPTIONS. 


1, No warrant.of attorney being required by the laws 
of this State or the practice of its Courts, to entitle an 
attorney at law to appear for a party litigant, the 
strong presumption is that he was authorized. Dob- 
Coe Gb. IOI ss. so ERY I. Bh TE Sods 


to 


. Condonation is not so readily presumed against the 
wife as the husband. Knowledge of the guilt of the 
husband and forgiveness by the wife, are not legally 
to be presumed, but must be clearly and distinctly 
proved, in order to bar the action. Odom vs. Odom. 


3. At common-law a judgment twenty years old is pre- 
sumed to be paid. The State of Tennessee vs. Virgin. 


4, The law presumes that every officer will perform all 
his official duties. McRae vs. Adams... .......... 





PRINCIPAL AND AGENT. 
See Equity Practice, 1; Evidence, 3 


See Ways. 
PROCHEIN AMI. See Divorce, 1 
PROMISSORY NOTE. 


1, Plaintiffs in error and others purchased from Craig a 
fi. fa. against the Lawrenceville Manufacturing Com- 
pany, in which they were stockholders, and gave 
therefor their joint note. One of the makers of the 
note, by importuning Craig, procured the substitution 
of another promisor in his place. Suit was brought 
on the note, and the plea was non est factum, (by 
reason of the alteration). Equity will, under these 
circumstances, compel the withdrawal of that defence 
or the payment on the note of so much of the proceeds 
or money Collected by defendants on the fi. fa. by the 
sale of said company’s property, as will, together with 
what plaintiff (Craig) had otherwise collected, pay off 
the note. Lowe ef al. va. Craig........0.ccccccess 


2. Where parties made an agreement by which one pays 
and the other receives a certain amount, which is 
entered as a credit on a promissory note, the note is 
extinguished pro tanto, and the remainder due upon 

the note stands unaffected by the entry of the credit. 


PRIVATE PROPERTY FOR PUBLIC USE. 
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‘ 
The amount thus credited cannot be enlarged, in the 
absence of any agreement of the parties, so as to ex- 
tinguish a greater nominal amount of the note than 
the amount named in the credit. Mordecai vs. Stewart. 


3. On the trial of an action on a promissory note, given 
8 in consideration of Confederate notes, the Court 
charged the jury, “That in determining the equities 
in this case, you may consider the law read from the 
Code, (section 2723,) authorizing the holder of a 
note payable in specifics, on failure of payment, to 
recover the value of such articles at the time the note 
is due and payable, but you are not bound to do so” : 
Held, that this charge is erroneous, being calculated to 
8 make the jury believe that the value of Confederate 
notes, at the time the note falls due, is the amount for 
2 which they should find. Cherry vs. Walker........ 


4, When a promissory note is offered in evidence, and it 
appears to have been altered in a material part there- 
of, it is incumbent on the plaintiff to explain such 
alteration. If a material alteration is made in a 
promissory note by a party claiming a benefit under 
it, with intent to defraud the maker or other parties 
to it, such alteration voids the whole contract, if they 
so insist; but if the alteration was unintentional or 
by mistake, or not made with inten‘ to defraud, it will 
be enforced by the Court. In such cases, the evidence 


cumstances as will rebut all motive of any fraudulent 
intention ; otherwise, the party making such material 
alteration should suffer the legal consequences result- 


ing therefrom. Wheat vs. Arnold...........0..06 
5, A promissory note given to suppress a prosecution for 
felony, is void. Brown vs. Padgett............006. 


QUI TAM ACTIONS. 
See Pleadings, 4, 5, 6; Retroactive Legislation, 1. 


RAILROAD COMPANY. 

| 1. If a railroad company allows a slave to go off on 
their cars without a ticket or permit from the master, 
overseer, or person controlling the slave, the company 
is liable to the owner for damages. It is so by our 
statute. South-Western R. R. Co. vs. Pickett....... 


2. However white in color such slave may be, that fact 
48 
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should be clear and satisfactory upon the point that , 
the alteration of the note was made under such cir- _ 
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‘ 
cannot be considered by courts as excusatory of the 
railroad company, or altering the owner’s Tight to 
damages. Ibid. 

3. If a railroad company carry off a slave without the 
written permission of the owner, overseer, or employer, 
though the slave be in company with a thief, who had 
stolen him, the company will be liable. Brown vs. 


South- Western Ra wth es haswubicnter as oer sedate mane 377 


4. Where the owner reclaims his slave, carried off under 
such circumstances as above stated, the measure of 
damages is not only the hire of the slave for the time 
he was absent, with interest added, but in addition 
thereto such reasonable and necessary expenses as he 
may have incurred in reclaiming the slave. Ibid. 


5. The cause of action having occurred before the Code 
went into effect, the plaintiff is not entitled to double 
the damages sustained, as provided for by section 2982 
of the Code. Ibid. 


RES GESTZ. 


1. The declarations of the wife, when in the act of leay- 
ing her husband’s house, and taking certain articles of 
household furniture with her, made in the presence of 
his two sons and others, are admissible in evidence 
for the purpose of showing and explaining her con- 
duct and motives at the time, although her husband 
was not present. Odom vs. Odom................. 286 


2. Declarations made by a party in his own favor, to be 
admissible as part of the res geste, must be shown by 
proof to having accompanied the act, or to have been 
so nearly connected therewith in time, as to be free 
from all suspicions of after-thought. Rutland vs. 
BR ois cicreinie-casaincad cites shannon 380 


RETROACTIVE LEGISLATION, Etc. 


1. No legal right having vested in the informer by the 
institution of suit in his own name, the act of the 
Legislature remitting the penalties incurred by man- 
ufacturing companies for failing to publish the names 
of their stockholders, is not violative of that clause of 
our State Constitution which prohibits the enactment 
of any law injuriously affecting any right of a citizen. 

O’ Kelly vs. The Athens Manufacturing Company..... 51 


2. The cause of action (in this case) have occurred be- 
fore the Code went into effect, the plaintiff is not 
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entitled to double the damages sustained, as provided 

for by section 2982 of the Code. Brown vs. The 

South-Western Railroad Company............00005 377 
3. The Act of December 13th, 1862, “to prevent the 

spread of small-pox in this State,” is not retroactive ; 

and the State is not liable for expenses incurred prior 

to its passage, by the Inferior Court of a county, for 

the benefit of small-pox patients. The State of Ga. 

vs. Bradford and Snow... 6 66 sise os bbe Ges sive deus 422 


ROADS. See Ways. 
SCALING OF CONTRACTS. See Ordinance of 1865. 


SCI. FA. vs. BAIL. 


1. The Court, on the trial of scira facias against the 
bail, cannot enquire whether the amount of the bond 
was onerous. Newton & McCullough vs. Bailey..... 180 


SCI. FA. TO MAKE PARTIES. 


1. New parties may be added’ to an original bill, by an 
amendment in the nature of a supplemental bill; and 
the representatives of deceased persons may be made 
parties by scire facias. Davis, Adm’r, et al., vs. Sin- 
gallon & TUR. 3000s s usa pasta eee 330 


SELF-DEFENCE. 
See Criminal Law, 1, 2; Jones vs. The State, 428. 


SERVICE—AFTER RETURN-TERM. 


See Practice, 11. 
SET-OF'F. 
1. One judgment may, upon motion, be set off against 


another, when such set-off is equitable. Skrine vs. 
PEEP E POP OPE Eee eo rie trig Ceo o 402 


2. If the indebtedness of one be the foundation of the 
credit given to the other party, and which credit can- 
not be enforced at law, this may sustain a set-off in 
equity. Moody vs. Ellerbie, AdM’r......4..0e0 eee 666 


SETTLEMENT OF CAUSES BY PARTIES. 


See Fees, 2. 
SLAVES. 


1. If a railroad company allows a slave to go off on 
their cars, without a ticket or permit from the master, 
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overseer, or person controlling the slave, the company 
is liable to the owner for damages. It is so by our 
statute. South-Western R. R. Co. vs. Pickett........ 

2. However white in color such slave may be, that fact 
cannot be considered by Courts as excusatory of the 
railroad company, or altering the owner’s right to 
damages. Ibid. 

3. If a railroad company carry off a slave without the 
written permission of the owner, overseer, or employer, 
though the slave be in company with a thief who had 
stolen him, the company will be liable. Brown vs. 
South-Western Railroad Company..........-...45- 

4. Where the owner reclaims his slave, carried off under 
such circumstances as above stated, the measure of 
damages is not only the hire of the slave for the time 
he was absent, with interest added, but in addition 
thereto such reasonable and necessary expenses as he 
may have incurred in reclaiming the slave. Ibid. 

5. The causes of action in this case have occurred before 
the Code went into effect, the plaintiff is not entitled 
to double the damages sustained, as provided for by 
section 2982 of the Code. bid. 


See Mortgages, 1, 2, 3, 4, 5, and Wills, 1, 3. 
SOLICITOR GENERAL. See Fees. 
SPECIFIC PERFORMANCE. 


1. Specific performance of a contract in writing and 
under seal, made for and in behalf of minors, by an 
adult friend, with a brother who has attained his 
majority, as to the terms upon which their father’s 
property shall be divided, will be decreed against such 
adult brother. Smith et al. vs. Smith.............. 


STABBING. See Criminal Law, 1, 2. 


STATUTES, CONSTRUCTION OF. 
1. The Act of December 13th, 1862, “to prevent the 


spread of small-pox in this State,” is not retroactive ; 
and the State is not liable for expenses incurred prior 
to its passage by the Inferior Court of a county, for 
the benefit of small-pox patients. The State of Ga. 
A OE UE TN sik 9. 58-5 a oi 
2. The object of said Act was to prevent the spread of 
small-pox, not to pay the debts already contracted by 
counties for the benefit of small-pox patients. Tid. 
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As to Statute allowing explanation of Confederate Con- 
tracts. See Ordinance of 1865. 
As to Statute allowing parties sworn. See Evidence. 
As to Statute of Limitations. See Limitation of Actions. 
See Attachments. 
TAXATION, 


1. When a physician is licensed by the authority of the 
State to practice medicine, the city of Savannah can- 
not require him, under a penalty, to take out license 
before he can practice his profession in the city. The 
Mayor, ete., of Savannah vs. Charlton............5. 


2. The practice of his profession in the city, is the sub- 
ject of taxation by the corporation, but not of a license. 
Ibid. 

TRESPASS, VI ET ARMIS. 


1. Trespass vi et armis does not lie against the Surgeon 
of a military post, who makes a requisition of a 
commanding officer for a particular house, as in his 
opinion suitable for a hospital, it not appearing that 
the Surgeon participated personally, or rendered aid, 
or incited the forcible dispossession of the plaintiff. 
(Warner not presiding.) Walker dubitante. McIn- 
Gyre OR GOR ia idddei's isn Cis Ik Gee HR Gees 


2. A person aggrieved by a levy on his property, he 
being a defendant in tie attachment or execution, has 


his remedy by a claim or action of trespass against the. 


officer. Ratford vs. Hyde ..........00e008 Pisx oun 
USURY. 


1. When W. borrowed of S. $500, and promised to pay 
six per cent. per month for the use thereof for a part 
of the time, and five per cent. per month for the balance 
of the time, which was paid, but not credited on the 
note, and afterwards sold out his entire property to a 
third party who obligated himself to pay S. the $500, 
on a bill filed by a creditor of W. against S., and the 
third party who purchased W.’s entire property alleg- 
ing that W. had left the State and was entirely insol- 
vent, praying that the usurious interest paid by his 
insolvent debtor, W., to S., might be credited on the 
$500 note, and that the purchaser of W.’s property 
might be restrained from paying the amount of the 
usurious interest over to.S., and be decreed to pay the 
same to the creditor’s demand : Held, that the creditor 
was entitled to have an account taken of the amount 
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of usury paid by W., the insolvent saan to S., and 
| to have that amount applied i in n payment of his ‘debt. 
Pope ve: Malone: ii 35.68 BIN BS 641 


VERDICT. 


1. After a verdict has been received and recorded and 
the jury dispersed, it cannot be amended in matter of 
substance, either by what the jurors say they intended 
to find, or othertvise. Mullins vs. Christopher....... 584 


See New Trial, 





VESTED RIGHTS. 


1. No legal right having vested in the informer by the 
institution of a suit in his own name, the Act of the 
Legislature remitting the penalties incurred by Man- 
ufacturing Companies for failing to publish the names 
of their stockholders, is not violative of that clause of 
our State Constitution which prohibits the enactment 
of any law injuriously affecting any right of a citizen. 

O' Kelly vs. ihe Athens Manufacturing Company.... 51 








WAIVER. 


1. A mandamus nisi to a Judge of the Superior Court, 
will be refused when the parties to the suit by their 
written agreement, for their mutual convenience, did not 
present a bill of exceptions for his certificate and sig- 
nature, until six months after the adjournment of the 
Court at which the trial was had. Engel vs. Speer... 258 


2. While the conduct of the juryman, Jones, was unbe- 
coming; yet, as it was known to the counsel com- 
plaining before the verdict was rendered, it is no good 
cause for a new trial. Martin & Yates vs. Tidwell & 
i OR TR PORE AR RR Ge KB 332 


3. Where a party consents to the violation of an injunc- 
tion granted at his instance, and takes upon himself 
tue management of the case, he cannot subsequently 
have the opposite party punished for such violation. 
OE. BI sie os Sc pitencas nei aasawsnan nes 346 


4, Equity will enforce the rights of parties ; and those 
who invoke its aid, should not by contract render 
nugatory its processes. Ibid. 
6. This right (trial by a petit jury on petition to estab- 
lish a copy of a lost promissory note,) may be waived 
| by consent, and the case submitted, in the first instance, 
to a special jury. Rutland vs. Hathorn............ 380 
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6. If the case be submitted to a special jury, the parties 
have no right of appeal. Ibid. 


541 _ WARRANT OF ATTORNEY. 
See Altorneys, 2, 3. 
WARRANTY. 
1. No particular form of words is necessary to constitute 
584 a warranty. Terhune vs. Dever....... arid econ 648 


2. To make an affirmation at the time of sale, a warranty, 
it must appear to have been so intended, and not to 
have been a mere expression of opinion. An affirma- 
tion of the soundness of a horse made bona fide at the 
time of the sale, does not necessarily amount to a war- 
ranty ; whether the words used amount to a warranty 
dr not, is aquestion for the jury, under the rules of 
law applicable to the case. Ibid. 


3. When a party warrants the soundness of a horse, he 
51 is liable on his warranty, if the horse be unsound, 
whether at the time the warranty was made he knew 
of the unsoundness or not. bid. 


WASTE. See Equity, 2, 20. 
WAYS. 


1. There being no evidence that the road in controversy 
had existed for seven years, the Inferior Court had no 


58 authority to declare it a public road without providing 
compensation to the land owners for the damages 
thereby sustained. Milam vs. Sproull............4% 393 
WIDOW. 
32 1. The laws of Georgia allow a widow one year’s sup- 


port for herself and minor children out of the estate of 
her deceased husband. They do not contemplate that 
she shall live at the homestead and consume the pro- 
visions belonging to the estate, and have a year’s sup- 
6 port also allowed. Wells vs. Wilder............... 194 


2. Whenever the widow applies for an assignment of the 
year’s support, she must be charged with the value 
of what she previously consumed. bid. 


3.* * * * * * Feld, the widow was entitled to 
inherit one-half of the estate, as heir-at-law of her 
deceased husband and children, notwithstanding her 

0 intermarriage with Bozeman before the property had 
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been reduced to possession by her, and that the mari= 
tal rights of the husband did not attach to any part of . 
the property under the provisions of the Act of 1866. 

Ralston vs. Thornton, Adm’r 


. The approval by the Ordinary of the election of a 
widow to take an amount of money to be assigned to_ 
her absolutely in lieu of dower, should be obtained 
before commissioners are appointed to assign dower. 
Smith vs. Smith 





“WIFE. See Husband and Wife. 


WILLS. 


. Whilst the recognition by the State of Georgia of the 
abolition of slavery in its borders, may have been de- , 
structive of legacies of that species of property, as also 
of the general testamentary scheme of a testator, such 
facts furnish no sufficient grounds of caveat to the pro- 
bate of a will. Newsom, Guardian vs. Tucker 


. A married woman in this State, who as a midwife 
acquires money by her separate earnings, with the 
consent of her husband, and afterwards with his con- 
sent, purchases real estate, and takes the title thereto 
in her own name, may devise the same by will, as her 
separate estate, with or without his assent, and after 
her death the husband cannot invalidate such. devise 
by a change of the title to the property in his own 
name, especially when his express assent was given to 
such devise at the time of the execution of the will. 
Cavanaugh et al. vs. Ainchbacker 

. A legatee propounding for probate a nuncupative will, 
which is caveated by their heirs-at-law, is a competent 
witness in favor. of the validity of the will. Brown et 
al. vs. Carroll 





As to ambiguity in wills, ete., see Evidence, 2. 


WitNneEssEs— Opinions of, see Evidence, 1. 
st Parties as, see Evidence, 3, 20, 21, 22, 23. 


YEAR’S SUPPORT: See Widow. 








